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1 JUDGE FOR THE RECORD 

2 This is the United States Immigration Court in 

3 (indiscernible) Atlanta, Georgia. Judge G. Mackenzie Rast 

4 presiding. The date is the 4th of April, 2001. The following is 

5 the record in the matter of Germar Scheerer, file A 78 660 016. 

6 Respondent is present before the Court. His counsel of record, 

7 R. Scott Oswald, Esquire is present telephonically from his 

8 office in Washington, D.C .. Present here representing the 

9 Service is it's counsel Daryl Bloom, Esquire. Proceedings will 

10 be in English. 

11 JUDGE TO MR. OSWALD 

12 Q. Mr. Oswald, the record here indicates there was a 

13 previously submitted 862 which you in a written pleading 

14 acknowledge receipt of and respondent too, there's now been filed 

15 with the Court and served upon your client in open court a 

16 superseding 862, which modifies the facts alleged in the charge 

17 placed against your client. Do you concede service upon your 

18 client of a copy of that document? 

19 A. I do, Your Honor. 

20 Q. Do you waive any formal reading of that document? 

21 A. Yes, I do. 

22 Q. Your client, according to your written statement, 

23 has been fully advised regarding his rights as a party to 

24 proceedings in this court, is that correct? 

25 A. Yes, he is. 

A 78 660 016 1 April 4, 2001 
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1 Q. Are you prepared at this time to respond to the 

2 superseding NTA? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

or deny? 

into the 

A. Yes, Your Honor. 

Q. With the regards to the fact alleged do you admit 

A. Deny. 

Q. Which of them? 

A. We are going to deny the fact that he was paroled 

United States under D5. 

Q. So you're denying paragraph 3? 

A. Correct. 

Q. In its entirety, or do you agree that he did apply 

13 for admission in New York on August 18 of 2000? 

14 

15 

A. 

Q. 

We admit that, Your Honor. 

All right. Let me make a few notations here to 

16 clarify this matter on the written record. So you would admit 

17 paragraph 3 insofar as it goes up to the point of the word and 

18 following the second reference to New York, is that correct? 

19 

20 

A. 

Q. 

Correct, Your Honor. 

And again to clarify, you admit paragraphs 1 and 2 

21 I take it, is that correct? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A 78 660 016 

Yes, Your Honor. 

And what say you with regard to 4? 

We admit that, Your Honor. 

And what is your response to the charge lodged in 

2 April 4, 2001 
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1 this document of no valid entry document? 

2 A. We deny that he is inadmissible subject to 212. 

3 Q. All right. 

4 JUDGE FOR THE RECORD 

5 Obviously we have a contested charge hearing which will 

6 require another hearing on that subject, and it appears to the 

7 Court just from what's available to the Court at this point that 

8 this is not just a simple matter of legal interpretation, this is 

9 a matter of proof, and may require the taking of testimony. So 

10 we'll have to set it down for an evidentiary hearing for that 

11 purpose. 

12 We'll be off the record a moment to determine a time 

13 for that. 

14 (OFF THE RECORD) 

15 

16 JUDGE FOR THE RECORD 

(ON THE RECORD) 

17 All right, we're back on the record now. Upon 

18 reflection and consultation with counsel off the record it 

19 appears that this matter can be dealt with in a consolidated 

20 hearing, both as to removal and any relief. There's already a 

21 589 that's been submitted, it's in the file, and after that 

22 purpose I'm going to set the matter down at 9 o'clock on Monday 

23 the 24th of September and we'll resolve all disputed issues at 

24 that time. 

25 JUDGE TO MR. OSWALD 

A 78 660 016 3 April 4, 2001 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Q. One comment in your written response to the 

initial 862, Mr. Oswald, you indicated you wish to seek not only 

asylum and withholding under both statute and convention, but 

also voluntary departure. If you client is indeed as charged in 

this new 862, an arriving alien, then of course as you know that 

would not be available to him. 

MR. BLOOM TO JUDGE 

Q. Your Honor? 

A. 

Q. 

Sir? 

If I may, under the respondent's position as well, 

11 under the earlier NTA, as his claim of coming in under the visa 

12 pilot waiver program he would also be ineligible for voluntary 

13 departure as well. The respondent would be ineligible for --

14 A. He was also served within a year of his arrival, 

15 so that would cut him out. Unless he wanted to take voluntary 

16 departure before a merits hearing that ensued on his relief. At 

17 any rate, it doesn't appear that voluntary departure's in the 

18 cards here. 

19 JUDGE TO MR. OSWALD 

20 Q. Mr. Oswald, I'll provide a written notice to your 

21 client here. I'll also send one to you for that date. I'll also 

22 with it provide the usual statement of limitation on 

23 discretionary relief for any failure on his part to appear at the 

24 point in time absent adequate cause. Do you waive any formal 

25 statement by the Court directly to him at this time regarding the 

A 78 660 016 4 April 4, 2001 
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1 

2 

3 

4 

5 

6 

7 

8 

contents of those two documents? 

A. Yes I do, Your Honor. 

Q. Does he require a German interpreter? 

A. He does not. 

JUDGE TO MR. SCHEERER 

Q. You're fluent in English, sir? 

A. 

Q. 

I am, yes. 

All right. They have you down here thus far as 

9 listed for German, but I'll make a notation to the contrary. 

10 JUDGE TO MR. BLOOM 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Mr. Bloom, with regard to the merits hearing, 

please see that any documents upon which you wish to rely are 

filed and served not later than the 14th of September --

A. Yes, Your Honor. 

Q. -- and that means in the hands of the opposition, 

not put in the mailbox. Mr. Bloom, do you know of anything 

further we need to make of record here? 

A. No, Your Honor. 

JUDGE TO MR. OSWALD 

Q. 

A. 

Mr. Oswald? 

Yes, Your Honor, just in terms of document 

22 submissions on our part what is the Court's date for any 

23 supplemental documents? 

24 

25 

Q. 

A. 

A 78 660 016 

Supplemental? 

Documents in support of the asylum claim. 

5 April 4, 2001 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. I thought I just gave that to you, September 14th. 

A. Thank you, Your Honor. 

JUDGE TO MR. BLOOM 

Q. And by the way, Mr. Bloom, since we're also going 

to deal with the issue of threshold removability and in the 

interest of perhaps resolving that aspect of it in advance, 

between counsel, please make available to Mr. Oswald any 

documents upon which the Service wishes to rely, but do so at 

your earliest convenience so that he can see them and perhaps 

that can in fact be worked out. 

JUDGE TO MR. SCHEERER 

Q. One last thing. Mr. Scheerer, do you still live 

at 28755 Sagewood Circle in Tony, Alabama? 

A. 

Q. 

Yes I do, Your Honor. 

All right. Sir, if you change that address at any 

16 time--

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

I know. 

-- you have to send in one of the blue papers to 

the court within five days. 

JUDGE TO COUNSEL 

Q. NOW, gentlemen, do you know of anything further we 

need to place on the record today? 

A. 

A. 

(Mr. Oswald) No. 

(Mr. Bloom) No, Your Honor. 

25 JUDGE FOR THE RECORD 

A 78 660 016 6 April 4, 2001 
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1 All right. Hearing now there's nothing further, we'll 

2 close this record for now. 

3 HEARING CONTINUED 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 78 660 016 7 April 4, 2001 
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1 JUDGE FOR THE RECORD 

2 This is the United States Immigration Court in 

3 (indiscernible) Atlanta, Georgia. Judge G. Mackenzie Rast 

4 presiding. The date is the 24th of September, 2001. The 

5 following is the record in the matter of Germar Scheerer, file A 

6 78 660 016. Respondent is present, accompanied by counsel of 

7 record, R. Scott Oswald, Esquire. The Service is represented by 

8 its counsel, John Doolittle, Esquire. Proceedings at least 

9 initially will be in English. 

10 The threshold issue in this particular case at this 

11 moment is that of removability. The original charging document 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

superseded by the charging document in which respondent is 

charged with being removable for having failed to remove himself 

following, well, more precisely, he's alleged to have been 

paroled into the United States in lieu of a visa waiver, and then 

failed to depart prior to the expiration of the period during 

which he was authorized to be so paroled, and consequently he's 

charged with being present in the country as an intending 

immigrant not in possession of any valid, unexpired immigrant 

visa or other appropriate documentation. 

JUDGE TO MR. OSWALD 

Q. The response to this charging document was since 

submitted initially by respondent in written form and later 

reiterated verbally on the record, I believe it's fair to say, 

Mr. Oswald, in that you admitted the allegations of paragraphs 1 

A 78 660 016 8 September 24, 2001 
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1 through 4 with the exception of that portion of paragraph 3 

2 wherein it is stated that respondent was "given a conditional 

3 parole in lieu of a visa waiver pursuant to cited statute valid 

4 for 90 days as a non-immigrant visitor." And then you entered 

5 your contest to the charge. Essentially as I understand your 

6 written response to the charging document, Mr. Oswald, it's your 

7 contention that your client should be charged under 237 and not 

8 212. You admit that he overstayed but you believe that he's 

9 overstay and not only parole but rather in some other status, 

10 which would require that he be deemed admitted into the United 

11 States. Is that accurate? 

12 A. It is, Your Honor. 

13 Q. All right. 

14 JUDGE FOR THE RECORD 

15 The Service has tendered in support of its position 

16 first of all -- well let me first indicate that we'll mark this 

17 charging document, this 862 as Exhibit 1. Now on the question of 

18 removability the Service has tendered first of all, a computer 

19 printout from its database regarding admissions and entries into 

20 the United States. 

21 JUDGE TO MR. OSWALD 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

A 78 660 016 

Do you have a copy, Mr. Oswald? 

I do, Your Honor. 

Do you wish to raise any objection? 

No objection, Your Honor, assuming that the Court 

9 September 24, 2001 
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1 enters this in for the limited purpose of --

2 Q. Only thing I'm interested in at this point, Mr. 

3 Oswald, is the issue of removability. Absolutely nothing else. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. I understand, Your Honor. Assuming for that 

limited purpose, no objection. 

Q. Besides that, to this page, I can't imagine what 

other pertinence it would have for anything. 

A. I'm sorry, Your Honor. I was on to the next 

document. I apologize. 

Q. All right. 

JUDGE FOR THE RECORD 

All right, I'm going to mark this as Exhibit 1A because 

it goes to threshold issues only. 

JUDGE TO MR. DOOLITTLE 

Q. Now, Mr. Doolittle has also provided the report of 

the Asylum officer who interviewed respondent on December 4, 

2000, and it's the Court's understanding, Mr. Doolittle, that 

you're offering this at this stage totally and purely for the 

reference it makes to the records check undertaken by the Asylum 

officer with regard to the time, place, and manner of Mr. 

Scheerer's entry, is that correct? 

A. That's correct, Judge. 

23 JUDGE TO MR. OSWALD 

24 

25 

Q. 

A. 

A 78 660 016 

Any objection for that purpose, Mr. Oswald? 

No, Your Honor. I'd just ask the Court to redact 

10 September 24, 2001 
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1 the (indiscernible) reports. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. All right. Well, I won't redact anything. 

tell you how I'm going to do it. 

JUDGE FOR THE RECORD 

I'll 

I'm going to mark the second full paragraph on page 1 

as Exhibit lB. And that's all that I'm admitting at this time. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, is that it as far as you're 

concerned on the threshold issue? 

A. 

Q. 

It is, Judge. 

What about the photocopy of his 1-94 and his 

12 passport, do you have any interest in that? 

13 A. Wasn't that made part of the record already, 

14 Judge? 

15 

16 

17 

Q. 

A. 

Q. 

No, sir. 

It was not? 

You know what the record is. It's Exhibits 1, lA, 

18 and 1B, and that's it. 

19 A. Okay. In that case I'd like to have -- no 

20 actually I think we can keep that out. Doesn't need to be in 

21 there, it's not --

Q. 

A. 

It's up to you. 

That's fine. 

JUDGE TO MR. OSWALD 

22 

23 

24 

25 Q. Mr. Oswald, do you have any documentation you wish 

A 78 660 016 11 September 24, 2001 
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1 to submit in connection with the sole and exclusive issue of 

2 removability? 

3 A. No, Your Honor, just a brief bit of argument. No 

4 documentation. 

5 Q. All right. 

6 A. Actually, Your Honor, I'm going to amend that. I 

7 will ask the Court to admit the 1-94 as Exhibit 1C. 

8 JUDGE TO MR. DOOLITTLE 

9 Q. Any objection, Mr. Doolittle? 

10 A. No, Judge. 

11 JUDGE FOR THE RECORD 

12 This will be marked as Exhibit 1C. 

13 JUDGE TO MR. DOOLITTLE 

14 

15 

16 

17 

18 

19 

Q. Any rebuttal evidence, Mr. Doolittle? 

A. 1 would rebut that with a photocopy, Judge, of 

respondent's passport. 

JUDGE TO MR. OSWALD 

Q. Any objection, Mr. Oswald? 

A. No, Your Honor. 

20 JUDGE FOR THE RECORD 

21 This will be marked as Exhibit 1D. 

22 JUDGE TO COUNSEL 

Q. All right, gentlemen. 

JUDGE TO MR. DOOLITTLE 

23 

24 

25 Q. Burden is yours -- well, let's see, this is an 

A 78 660 016 12 September 24, 2001 
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1 interesting matter. In order to determine the burden here I have 

2 to determine the matter on the merits, because if he's an 

3 arriving alien the burden is his, if he's an admitted alien, the 

4 burden is yours, Mr. Doolittle. So you're in an interesting 

5 quandary in that regard. 

6 JUDGE TO COUNSEL 

7 

8 

9 

Q. I'll simply hear argument from each of you and 

make an appropriate decision on it. 

JUDGE TO MR. DOOLITTLE 

10 Q. So what do you have to say, Mr. Doolittle? 

11 A. Judge, (indiscernible) that Exhibit 18 through D 

12 in their total. Also, more importantly, Exhibit lA which is a 

13 document that is generated in the normal course of the Service's 

14 business shows that the respondent attempted to enter the United 

15 States under the visa waiver pilot program, and at the time the 

16 visa waiver pilot program was not something that he could 

17 exercise and so he was actually admitted in a conditional parolee 

18 status and Exhibit lA shows that clearly. Exhibit 18, the 

19 paragraph that the Court has talked about admitting on this 

20 issue, clearly shows that an Immigration officer, in the normal 

21 course of his or her duties trying to establish respondent's 

22 eligibility for relief and respondent's status in the United 

23 States, determined that he was admitted again as a conditional 

24 parolee, and as such we'd ask that you find that he is an 

25 arriving alien and he s properly charged and properly removable 

A 78 660 016 13 September 24, 2001 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

as charged. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald? 

A. Your Honor, our position is that he was admitted 

on August 8th, 2000. As the --

Q. Which date, sir? 

A. 

Q. 

A. 

Q. 

A. 

On August 18th -

Okay, go ahead. 

2000. The--

What do you make of the designation CP? 

Well, Your Honor, as the Court knows, the INS in 

12 general, the 1-94 controls, is the arrival departure record, and 

13 because it controls, your Honor, every foreign national's entry 

14 into the United States should the INS decide to parole a foreign 

15 national into the U.S., it must make such a notation on the 1-94. 

16 In this case the Service did not do that. It made no notation on 

17 

18 

the 1-94 

Q. The only difficulty -- let me cut into this thing 

19 a little bit, Mr. Oswald. The 1-94, which is Exhibit 1C, 

20 indicates an entry on August 9th. 

21 A. Correct, Your Honor. I'm--

22 Q. And then the passport indicates an entry on August 

23 18th, which is the date of the alleged entry in the charging 

24 document and it indicates clearly CP just as does a prior entry 

25 on May -- let me see, it's on the previous page of the passport. 

A 78 660 016 14 September 24, 2001 
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1 May 25th of 2000 came in, clearly says paroled. CPo Admitted, 

2 not admitted, it says good til August 24, 2000. That's on page 5 

3 of the passport, and the passport would indicate that he came in 

4 on May 25, he was paroled in as a CP, and then he apparently 

5 departed, came back in on August 9th, and was again allowed in 

6 but without notation as to his status, although if his original 

7 parole was good until August 24th, he came in on August 9, then 

8 he would still be within the confines of that original authority. 

9 But again, apparently he left sometime after August 9 and 

10 represented himself in New York on August 18th, when he was again 

11 admitted as a CP until, according to this document, without an 

12 indication, although the I-94 that you've brought in indicates 

13 it's good until November the, either 8th or 18th. It's a little 

14 difficult to tell. 

15 

16 

A. 

Q. 

Eighteenth, Your Honor. 

In which case entry on August 18th would be, they 

17 wouldn't need to put another date in there, they've already given 

18 him a date. But that seems to be the way the documentation shows 

19 it, Mr. Oswald. You want to address that? 

20 

21 

A. 

Q. 

No, Your Honor. I understand the Court's ruling. 

All right, well I haven't made one yet. I was 

22 going to give you chance to address it. 

23 A. Your Honor, I think this is a new procedure that 

24 the INS instituted at the closure of the visa waiver pilot 

25 program 
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2 

3 

Q. 

A. 

Q. 

I think you're right about that and I -

I understand there's confusion. 

I suppose their alternative was to simply shut off 

4 the visa waiver program and no doubt cause a lot of travelers a 

5 lot of unnecessary hassle and they were trying to prevent that, 

6 so that conjured up this particular means of accommodating them. 

7 JUDGE TO MR. DOOLITTLE 

8 Q. What's the status of visa waiver? They 

9 reinstituted it, did they not, Mr. Doolittle? 

A. I still think that's in flux. 

Q. I can't recall. 

A. It's in a flux, Your Honor 

Q. I see. Okay. Whatever. 

A. I don't think they've --

10 

11 

12 

13 

14 

15 Q. Not that it matters at this moment. We're 

16 concerned only about last August. 

17 JUDGE TO COUNSEL 

18 Q. Given the circumstances, gentlemen, absent 

19 something substantive such as a clarification that CP doesn't 

20 mean conditional parole at all, it really means something totally 

21 different, I'm satisfied by the documentation that Mr. Scheerer 

22 was allowed into the United States physically as a conditional 

23 parolee with a date of November 18th, and he didn't leave by then 

24 so he is, and by filing for asylum he's obviously indicating his 

25 desire to stay here permanently, so that he is an immigrant and 
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8 

9 

10 

11 

12 

apparently was when he got here. And he obviously had no 

appropriate documentation for that purpose. At least none has 

been presented. 

JUDGE TO MR. OSWALD 

Q. In short, Mr. Oswald, the burden is yours and 

absent some kind of showing that he had valid documentation as an 

immigrant at that time, the charge would appear to be sustained. 

Anything further that you can present? 

A. Nothing further. 

Q. All right. 

JUDGE FOR THE RECORD 

Then that's the ruling of the Court. I find that he is 

13 removable on the charge. We'll be off the record just a moment. 

14 (OFF THE RECORD) 

15 (ON THE RECORD) 

16 JUDGE FOR THE RECORD 

17 All right. We're now back on the record. The matter 

18 of removability has been resolved adversely to respondent. The 

19 Court turns its attention now to the issue of relief and for that 

20 purpose respondent has submitted a Form 1-589, which has been 

21 referred to the Court by the Asylum Office. There were certain 

22 documents appended to that application. The passport was one of 

23 them and it is already independently in the record. There were 

24 certain others, which I'm informed by counsel for respondent, 

25 have been replicated in another compilation and will be dealt 
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10 

11 

12 

13 

14 

15 

with independently. Consequently, the Court is looking at this 

time only at the 589 and nothing else. That document will be 

marked as Exhibit 2. It's now appropriate to turn attention to 

the supporting documents, of which there are, shall I say, an 

abundance. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, you said you had something of a 

preliminary nature that you wanted to address? 

A. I do, Judge. I have first a motion to pretermit 

his application, then I'll have a motion in limine, oral motion 

in limine to limit the evidence that's apparently forthcoming. 

Q. All right. Motion to pretermit. Go ahead, sir. 

A. Basically, two bases, Judge. Motion to pretermit 

this application, for lack of a better way of putting it, I'll 

put it in the language of a civil litigation dispute. The 

16 respondent is, in his application and all the materials that he's 

17 submitted, and there are a lot, has failed to state a claim upon 

18 which relief can be granted. The law is clear on the issue of 

19 fugitives from justice. That is not a basis for relief under the 

20 asylum laws. Respondent's, clearly from the documents he's 

21 submitted, his claim is not one of fearing persecution, but he 

22 fears that fact that he was prosecuted in the past and he's going 

23 to have to go back to his home country and do the time for his 

24 criminal violation. That's what he fears. And if you read 

25 through all these documents, which I'm sure the Court has, 
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1 that'll bleed out throughout this whole entire process. He's got 

2 a valid criminal conviction in Germany and that's what he's 

3 scared of, not the fact that he was persecuted in the past nor 

4 does he have any reasonable fear of persecution in the future. 

5 The second basis for my motion to pretermit this 

6 application is based on the fact that it's the Service's opinion 

7 that the respondent was firmly resettled, both either, or, or 

8 both, in Spain or in England. Yes, the regulations at 208 point, 

9 I believe it's 16, talk in terms of firm resettlement with 

10 someone having been granted some permanent status or status that 

11 would allow them to stay in the country, but there also is case 

12 law, not 11th Circuit, but there also is case law that would 

13 indicate and specifically Farbakash (phonetic sp.) v. INS, 20 

14 F.3d 877, it's an 8th Circuit case from 1994 in which the person 

15 was determined by the court to have been firmly resettled after 

16 he spent four years in Spain, even though he had no official 

17 permission to work or to go to school there. So it's the 

18 Service's position that this application should be pretermitted 

19 based on the firm resettlement, and all of the documents that 

20 have been presented actually support that claim, that he is 

21 fleeing, if you want to use that term and I use it very loosely, 

22 he is fleeing the fact that he's got to go back and do his time 

23 and the firm resettlement issue, it's shown that he lived in 

24 Spain, he lived in England, he conducted his business, and as 

25 such, based on the documents that I see, the only reason why he 
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left England is because they were going to extradite him. And so 

this is the old follow the bouncing ball, I'm going to run to 

various countries until I can find that country in which I feel 

like I'm not going to be extradited or I'm not going to be 

returned. And based on that, Judge, we believe that this 

application should be pretermitted on both of those bases. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald? 

A. Your Honor, I ask the Court to hold both of the 

10 motions in abeyance until the end. I believe both of these are 

11 fact questions and not issues of law, and therefore the testimony 

12 that the Court will receive, which we will present on both of 

13 these issues will clarify each for the Court and allow the Court 

14 to make those determinations themselves. The fact that one has 

15 been prosecuted in another country, as the Court well knows, is 

16 not in and of itself a statutory bar to asylum. The only 

17 statutory bar is the serious non-political crimes exception to 

18 asylum. The Government has not made a claim this is a non-

19 political crime. In fact we will put on evidence that it is 

20 contrary. As the bench brief indicates previously, Your Honor, 

21 and as the testimony will demonstrate that the Court will have 

22 before it, the crimes in this case were pure speech crimes, are 

23 in fact political in nature. And the Court has our brief which 

24 discusses numerous cases which find that where a prosecution is 

25 for a speech crime alone, that in and of itself is per se, per se 
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1 political. So in this case, Your Honor, our burden is to 

2 demonstrate that in fact this is a political crime. We 

3 understand that. We're prepared to put on evidence that will 

4 demonstrate that for the Court. But that's a fact question. A 

5 

6 

7 

8 

9 

10 

11 

12 

13 

fact question that should go to the Court in it's of trier of 

fact status. 

A. Well let me interrupt and say first of all, I 

think Mr. Doolittle might be a little premature here because I 

know what you're referring to, the documents that have been 

proffered, but they're not yet part of the record. 

MR. DOOLITTLE TO JUDGE 

Q. That's correct, Judge. 

A. So you're in essence asking the Court to make a 

14 ruling in a summary judgment posture and we don't have a record 

15 to do that on yet. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. 

A. Secondly, I think that given the case law in 

Matter of Fifi, the citation to which I cannot give you off the 

top of my head, I'm required to hear the testimony of the alien. 

It is inappropriate to make a ruling in either direction based 

upon the papers, the record so to speak. So for those reasons 

I'm not prepared at this point to -- matter of fact, I must say 

I've never heard of an asylum application pretermitted under any 

circumstances anywhere at any time. If it's happened I'm not 

aware of it. It certainly hasn't manifested itself in the way of 
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1 a published decision of which I'm aware. 

2 Q. That's fine, Judge. If I could move to my motion 

3 in limine. That's my second motion that I have. The Service 

4 would ask that you, well -- my understanding is that respondent 

5 apparently wants to have two additional witnesses testify other 

6 than himself. That's from his prehearing motions. 

7 A. We can find out a little bit about that. Let me 

8 ask Mr. Oswald. 

9 JUDGE TO MR. OSWALD 

10 Q. Do you make reference in your brief as counsel as 

11 noted to two potential witnesses, but those are also people who 

12 provided, I believe, rather extensive written statements in 

13 affidavit form 

14 

15 

A. 

Q. 

Correct, Your Honor. 

In your brief are you indicating that you're 

16 relying on the written record or are you indicating a desire to 

17 call them in as live witnesses? 

18 A. We're prepared to call them as live witnesses. As 

19 the Court knows, while the Court can accept affidavit or other 

20 kinds of written documentation, where the individual is live, the 

21 Court is to give that, and qualified as an expert, the Court is 

22 to give that particular weight. In this case, Your Honor, one of 

23 

24 

25 

the experts who'll be testifying, supported by documentation that 

the German constitution, the German law, section 130 --

Q. He hasn't done that on the written record yet? 
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6 

A. He has, Your Honor. 

Q. Okay. In other words it would be essentially 

cumulative to what they've already submitted in affidavit form, 

correct? 

paper? 

They'd be reiterating what they've already said on 

A. I do think there are some additional issues that 

7 they will be able to discuss as well for the Court. The Court 

8 can also examine them on issues relating to their own 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

credibility, will be able to examine them on issues of their 

expertise 

Q. No candor, sir, it's usually the opposition that 

objects to affidavits and wants to have the opportunity to 

explore such things as credibility of the affiant. 

JUDGE TO MR. DOOLITTLE 

Q. But, Mr. Doolittle, I interrupted to inquire about 

that. Go ahead. 

A. Well, just along those lines, Judge, the 

respondent has submitted extensive documentation that I assume 

will be in the record as soon as we get to that point and he has 

now told us that he wants these two witnesses to testify in which 

he's provided extensive materials from each individual witness. 

The Service's position is that we do believe it would be 

cumulative cause we have their statements, we've got their 

affidavits. I think it's more, not an issue of admissibility but 

it's an issue of weight, which I'm prepared to argue down the 
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1 road when we get to that point. But basically, I've looked at 

2 the two witnesses that have been proffered, that respondent wants 

3 to testify. One is going to testify or he's going to try to 

4 qualify him as a free speech expert in Germany, and it's my 

5 understanding you've got his opinions expressed in those 

6 affidavits. I don't think that the Court's going to need 

7 anymore. I think his testimony in his affidavits are going to be 

8 contrary to actual German law and so I think that you've got 

9 plenty of information there. I think the probative value of his 

10 testimony's going to greatly outweighed by the prejudicial effect 

11 of him getting into issues that are not related to the affidavit 

12 nor relevant. 

13 Q. So bottom line is motion in limine is a motion in 

14 limit. What is it you want me to limit? 

15 

16 

17 

18 

19 

A. 

Q. 

I'd like to -

Spit it out. 

A. I'd like to exclude his testimony, Judge, based on 

the fact that he is apparently or he is allegedly an expert 

witness who actually lived outside the country of Germany and I 

20 don't believe his testimony is necessary. It's not relevant and 

21 I believe we've got a statement, and more so it'd be cumulative 

22 and it would cut off the additional --

23 Q. Mr. Oswald hasn't called him as a witness yet, so 

24 I would suggest you make your arguments if and when he's actually 

25 called as a witness. 
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A. Okay. I will make that argument then, Judge, and 

I'll just go ahead and say that we believe that both witnesses' 

testimony is unnecessary, would be cumulative, would be a waste 

of the Court's time, prejudicial to the Government, and as such 

I'll make those arguments when we get to the point. 

Q. All right. 

JUDGE TO COUNSEL 

Q. Now, gentlemen. We've got 1500, well actually 

more than that, but in round numbers, 1500 pages of documentation 

10 that's been presented by Mr. Oswald on behalf of his client. And 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in an effort to try to deal with this rather extraordinary size 

record, it seems to me appropriate to inquire as to whether or 

not there aren't some things that can be agree upon, and 

therefore don't need to be the subject of any particular effort 

on the part of either party to establish. Let me give an 

example. There's documentation that's been proffered that 

purports to show that respondent was the subject of a prosecution 

in Germany, that he was tried, convicted, and sentenced to 14 

months, and I could carry this on out, but I'm simply trying to 

make an example at this point. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, do you know of any reason why the 

Service would not be prepared to stipulate and agree that that 

took place? 

A. No, Judge. I mean I would agree with --
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. I mean I would think there's a substantial portion 

in this record that could be the subject of a stipulation. 

A. I would agree. 

Q. As far as the chronological, factual development 

of the circumstances. 

A. I would agree. 

Q. And I would appreciate perhaps, if the two of you 

might talk informally for a few moments and see what you can 

agree to. I mean there are a number of other facts -- again, 

I'll just put this out there as a suggestion, that it's my 

understanding that the conviction was subsequently the subject of 

some kind of appellate process before the supreme court of 

Germany, which resulted in an adverse decision to Mr. Scheerer. 

It's further my understanding from what I see there that he 

believes himself to be the subject of some subsequent 

prosecutions as well, which he did not attend and therefore is 

the subject of a fugitive warrant. It's alleged that he lived in 

England for some time until he was discovered by some 

enterprising journalist and then news accounts were published, 

and as a result he has some reason to believe he's subject to 

21 extradition. Now, I'm not sure the extradition is revealed in 

22 those documents, but that development, that his presence was 

23 discovered and there were news accounts, all of that would seem 

24 to me to be matters which might be subject to agreement. But 

25 there's an abundance of stuff here that perhaps the parties could 
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1 agree as to the nature of the prosecution that was for publishing 

2 so called historical revisionist documents in connection with 

3 events transpiring in the early half of the decade of the 40's 

4 under the Nazi regime in Germany. 

5 I don't know whether, Mr. Doolittle, you have any 

6 interest in contesting any of that. 

7 A. I think a lot of the 

8 

9 

10 

11 

12 

Q. 

A. 

Q. 

A. 

Q. 

Which is not to say you're bound necessarily 

Right. 

By my description of it -

Right. 

but there's just an abundance of factual 

13 developments here that seem to me to be matters which are 

14 

15 

probably ones which you wouldn't want to contest. 

A. I would agree with that statement, Judge. My 

16 concern is entering into any oral stipulation. I think because 

17 of the volume of this case, I want to make sure that certain 

18 things are not omitted. I think if we were going to do a 

19 stipulation like that, I think, one, it probably should have been 

20 written. I think it would have been a lot easier on all the 

21 parties if it would have been written 

22 

23 

Q. 

A. 

I quite agree with you there. 

The second is, is that the Service agrees with 

24 that general position you just stated. That a lot of this, the 

25 fact that he was convicted over there in Germany and the 
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conviction record speaks for itself. A lot of that I believe we 

can stipulate to. The concern I have is you -- I think it's just 

more, a lot of the stuff that's been submitted by the respondent 

should go to weight as opposed to admissibility and again, I 

guess --

Q. Well you may well be correct about that from your 

standpoint also, but if there's no --

JUDGE TO COUNSEL 

Q. Gentlemen, let's just have pretrial conference. 

10 JUDGE FOR THE RECORD 

11 We'll be off the record. 

12 (OFF THE RECORD) 

13 (ON THE RECORD) 

14 JUDGE FOR THE RECORD 

15 All right. We're back on the record. 

16 JUDGE TO COUNSEL 

17 Q. Gentlemen, I propose at this point to develop the 

18 written record and for that purpose we have, first of all, the 

19 submission made by Mr. Oswald which is entitled witness list and 

20 expert statements. 

21 JUDGE FOR THE RECORD 

22 That document itself is counsel's product and is 

23 editorial in nature. That might be part of the evidentiary 

24 record. We have four tabbed items, CV for the individual, 

25 followed by the individual statement, then the CV for the second 
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1 

2 

3 

4 

5 

6 

7 

8 

Q. Mr. Doolittle, do you have any objection to these 

items on admissibility grounds? 

A. Not on admissibility, Judge. 

Q. All right. 

JUDGE FOR THE RECORD 

We'll mark this compilation as Exhibit 3. References 

9 to it in the future would be helpful if you'd make reference to 

10 Exhibit 3, tabbed item whatever, page number whatever, if they're 

11 numbered. Yes, apparently they are. All right. Then we have 

12 another compilation which has 111 different documents 

13 encompassing roughly 1500 pages numbered consecutively from 1 

14 through the total, and they're all catalogued, and the first --

15 JUDGE TO MR. OSWALD 

16 

17 

18 

19 

20 

Q. What shall I call it, Mr. Oswald, the first book? 

A. Yes, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. 

A. 

Mr. Doolittle, what say you here? 

No objection to admissibility. 

21 Q. All right. 

22 JUDGE FOR THE RECORD 

23 This'll be marked as Exhibit 4. 

24 JUDGE TO MR. OSWALD 

25 Q. Mr. Oswald, I believe that covers everything that 
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you submitted, does it not? 

A. It does, Your Honor, assuming that we're also, 

there are five other books. 

Q. I spoke of documents 1 through 111. 

A. Thank you, Your Honor. 

Q. So. Since you catalogued them collectively, I'm 

dealing with them collectively. 

A. Thank you, Your Honor. 

Q. The so-called books are simply separations for 

very practical, shall we say, logistical reasons. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, did you have anything you wanted to 

13 offer touching upon the issue of relief? Such as the remainder 

14 

15 

of the officer's assessment report? 

A. I can offer that at this time, Judge. The 

16 assessment with the Asylum officer note. 

17 Q. I've already made a portion of that Exhibit lB. 

18 I'll now address the remainder and the attached handwritten notes 

19 of the interview. 

20 JUDGE TO MR. OSWALD 

21 Q. Mr. Oswald, do you wish to raise any objection to 

22 the inclusion of this item, the remainder of this item in the 

23 record? I'll mark it as a separate exhibit number. 

24 

25 

A. Yes, Your Honor, I do object on a number of 

different grounds. 
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Q. 

A. 

All right, let's have them. 

The first is authentication, Your Honor. I don't 

3 believe that the individual is here to authenticate that in fact 

4 she made the document. No statements at that time, I cannot make 

5 a determination about the authenticity of her statements. 

u Furthermore, Your Honor, I believe it is impermissible hearsay of 

7 while in general, the rules of evidence do not apply in this 

8 court, the general presumption that every document must be 

9 fundamentally fair, means that certain hearsay is in fact 

10 inadmissible. Here, Your Honor, I believe that the document 

11 itself, given the fact that it comes to specific conclusions of 

12 law --

13 A. Let me help you out there a little bit, Mr. 

14 Oswald. I accept these documents routinely as memorializations 

15 of the statements made by a given individual at the time they're 

16 interviewed. And to the extent that the reporting officer 

17 incorporates in the document certain opinions, as in a case of 

18 this nature the officer's required to do in order to complete his 

19 duties, those I do not consider any more than I consider your 

20 opinion to be part of the record in an evidentiary sense. So 

21 it's being offered, though Mr. Doolittle didn't say so 

22 explicitly, simply for the purpose of demonstrating what your 

23 client told the officer at the time of the interview. Do you 

24 have any objection under those circumstances? 

25 A. Your Honor, of course even under the federal rules 
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1 that would be an admission by a party opponent, so I would not 

2 have an objection, except that I believe that if the Government 

3 wants to use these they should use them for impeachment purposes 

4 only. So I would ask the Court to identify which paragraphs the 

5 Court would admit for that limited purpose. 

6 Q. Mr. Oswald, are you concerned that the Government 

7 might put a statement of your client into the record which is 

8 consistent with his testimony? 

9 

10 

11 

A. 

Q. 

A. 

Not at all. 

Then why do you raise the objection? 

I would like to just identify which of the 

12 paragraphs the Court is 

13 Q. I'm sure Mr. Doolittle'll make that known, if he 

14 has any. I have no idea. But I think under 8 C.F.R. 240.7, 

15 theoretically, Mr. Oswald, I could require Mr. Doolittle to 

16 present his evidence only after you've completed your case and 

17 rested, and then he could come back with whatever he's got. I'm 

18 simply trying to get the documentary record established and we 

19 can go from there. But under 240.7 it's explicitly indicated 

20 that the court can receive into evidence any oral or written 

21 statement that's material and relevant to any issue in the case 

22 previously made by respondent or any other person during any 

23 investigation, examination, hearing, or trial. And of course the 

24 officer made that in the course of the officer's routine 

25 investigation of his claim for asylum so I don't think that it's 
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subject to any valid objection, other than to the extent that it 

expresses opinions of the officer which I do not take into 

account and explicitly state that at this time. 

A. Just for the record, Your Honor, if we could, just 

in case this case does go to appeal the record is clear, I would 

like to move that the Court specifically exclude from the 

evidence paragraphs 4 and 5 on page 2 of this. Also the entire 

third page, so it would be only the factual statements that Mr. 

Scheerer made. 

Q. 

A. 

Which paragraphs are you talking about? 

Paragraphs 4 and 5 on page 2 of this document. It 

doesn't have a number on it but this would be the second page of 

the assessment to refer --

Q. All right. I see what you're talking about and 

there are, it seems to me, fairly, those are fairly open to 

16 description as statements of opinion. I'm not going to go 

17 through it and parse it. I will simply say that to the extent 

18 that it expresses an opinion of the officer, then it will not be 

19 considered. If it expresses something that your client said, 

20 then it's fair game in terms of whatever extent it may serve as a 

21 prior inconsistent statement, if at all. 

22 

23 

24 

25 

A. Your Honor, I'm just concerned on appeal that if 

it isn't specifically stated these two paragraphs are not 

contained in the --

Q. Let me just put it this way to you, Mr. Oswald, in 
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any decision that I render that I make reference to it and 

utilize it, I will be specific. And if I don't say that I'm 

relying upon it, then I'm not relying on it. In other words if 

he says two and two is five, and I say in his statement to the 

officer back on December 4th he stated that two and two is four, 

then you know I rely upon it. I will not be less than specific 

to the extent that I may rely upon this document. 

A. I understand. 

JUDGE FOR THE RECORD 

We'll mark it as Exhibit 5. That's everything except 

11 that which has already been marked as Exhibit lB. 

12 JUDGE TO MR. DOOLITTLE 

13 

14 

Q. 

A. 

Mr. Doolittle, did you have anything further? 

I don't, Judge. 

15 Q. All right. 

16 JUDGE FOR THE RECORD 

17 The final document to appear then is the Country Report 

18 for Germany, which is a product of the U.S. State Department, 

19 dated February 2001, and this document will be marked as Exhibit 

20 6. We'll be off the record a moment. 

21 

22 

23 JUDGE FOR THE RECORD 

(OFF THE RECORD) 

(ON THE RECORD) 

24 All right. Now back on the record. And let's see, 

25 it's time now to provide counsel with the opportunity to make any 
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opening statement they may wish. 

JUDGE TO MR. OSWALD 

Q. You filed a rather detailed brief, Mr. Oswald. 

I'm not sure that you could go much beyond that. If you wish 

I'll be happy to have your statement, let's say your Reader's 

Digest version of the nature of your case reduced to its bare 

essentials. In other words the principles upon which your case 

is predicated. We discussed some of these during our off the 

9 record conference. If you want to make any reference to them on 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the record, now would be an appropriate time to do it. 

A. Thank you, Your Honor, I will take that 

opportunity and I'll make it brief. I believe the two issues 

that the Court will have to make a determination on is whether or 

not the revisionism is politics as that term is defined under the 

Act. It's our position that it is, given the fact that both the 

German court recognized it as such in the verdict itself, so the 

government recognized in the prosecution. But also given the 

fact that the revisionist theory as a overall pronouncement does 

go to the underlying constitution on which Germany is based and 

was enacted after the second World War. Specifically, the 

constitution provides and the evidence will demonstrate that we 

will put forward, the constitution is based on a full belief and 

concession that the crimes that are generally thought to have 

happened during the second world in fact did occur. So because 

of that, that in fact revisionism is politics as that term is 
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9 

defined 

Q. I understand you, sir, you're saying that the 

constitution of Germany establishes certain facts as given and 

revisionism is contra to those facts and therefore is subject to 

action by the government. 

A. 

Q. 

A. 

Q. 

That is correct. 

Which in your judgment is political in nature. 

That's correct, Your Honor. 

Secondly, I believe the Court is going to have to 

10 make a determination about two things. The first is whether or 

11 not the prosecution that occurred previously is persecution as 

12 that term is defined. Secondly, I believe that the Court also 

13 needs to make a determination about whether or not the activities 

14 of the government that have occurred, that include his inability 

15 to obtain a Ph.D. degree through the government university, the 

16 evidence will also demonstrate that the government has searched 

17 his horne on three occasions, has confiscat·ed his books, his 

18 research, his computer disks, during his period of stay in 

19 Germany itself. The Court will need to make a determination 

20 whether that, coupled with the fact that they are limiting his 

21 ability to pursue his chosen profession, while in and of itself 

22 is not persecution, will in fact have to be in the totality of 

23 the circumstances combined with the other activities, including 

24 the prosecution itself, rise to the level of past persecution. 

25 Finally the Court will make a determination about 
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1 future persecution. I believe that there is a reasonable basis 

2 for future persecution. The Court, BIA, has found that where a 

3 warrant for one's arrest or where a government has notified an 

4 individual that they will be prosecuted, the reasonable imminence 

5 of that does raise a well-founded fear, assuming the prosecution 

6 itself was political in nature. This Court need to make a 

7 determination, I believe the evidence will demonstrate that the 

8 law underlying here, section 130 of the German penal code, is 

9 politically motivated. The German government instituted it to 

10 try and repress free speech in the area of revisionism and has 

11 meted out punishments as'a result of the publication of 

12 revisionist writings that were contrary to the general belief of 

13 what occurred during the Holocaust. 

14 Furthermore, Your Honor, the evidence will demonstrate 

15 that the motivation for bringing the prosecution was specifically 

16 to single out Mr. Scheerer and to quash his ability to, through 

17 scientific basis, to lend any, as its legitimacy to the 

18 revisionist thinking. Previous to Mr. Scheerer's research, most 

19 of the evidence that had been refuting what had occurred at 

20 certain of the concentration camps was anecdotal. For the first 

21 time Mr. Scheerer, a scientist and a recognized scientist in 

22 Germany the evidence will demonstrate, came forward and was 

23 somebody who lent legitimacy to the fact that Zyklon B, as a 

24 compound, was not used at Auschwitz in its gassing chambers, and 

25 therefore if that in fact were the case that that would throw 
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1 into some questions possibly other "truths" that the German 

2 government holds dear. So they specifically went after Mr. 

3 Scheerer because they wanted to quash that. Both the testimony 

4 will demonstrate that and in addition to that the verdict itself 

5 specifically states that was the court's motivation, was to stop 

6 Mr. Scheerer's activity. 

7 Furthermore, Your Honor, I believe the evidence will 

8 demonstrate that the punishment did not fit the "crime." In this 

9 case we will have testimony that will say that in Germany, unlike 

10 the United States, Germany's criminal statutes are primarily 

11 rehabilitive. They attempt to rehabilitate individuals who have 

12 violated the law and therefore most of the sentences that occur 

13 in Germany are suspended. In fact more than two thirds of the 

14 sentences in Germany are suspended and these include violent 

15 crimes. In this case, Your Honor, the evidence will demonstrate 

16 that Mr. Scheerer was given the full prosecution, 14 months with 

17 nothing suspended whatever, and that was inconsistent with both 

18 the general way that the laws in Germany are structured and also 

19 their practice of attempting to rehabilitate individuals through 

20 suspended sentences and other kinds of community service. So in 

21 alli Your Honor --

22 Q. Are you suggesting that it'll show that this 

23 particular type of crime is treated differently from others 

24 

25 

A. 

Q. 

A 78 660 016 

Yes, Your Honor. 

-- or that your client individually was treated 
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2 

3 

4 

5 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

not only different from other types of crimes but also 

differently from others who are prosecuted for the same type of 

crimes for which he was prosecuted? 

A. Both, Your Honor. One of the things that the 

testimony will demonstrate is the trial of Mr. Deckert. Mr. 

Deckert was the first revisionist in the 90's, high profile 

revisionist that was brought to the dock under the statute. At 

the time all of his sentence, the evidence will demonstrate, was 

suspended and that in fact there was a public outcry, including 

the chancellor Helmut Kohl, who called the decision despicable. 

At the time the judges that made these decisions were under a 

particular attack. There was talk of impeachment of these 

judges. In fact when this went up to the higher court on appeal, 

the higher court overturned the decision, and our evidence will 

demonstrate the belief was primarily because the judges felt 

intimidated by the government and by what the government had 

stated about the --

Q. I'll be right interested to know just how you'd be 

able to tell me what the judges of the supreme court of Germany 

were thinking when they reversed that. 

A. Well, our expert testimony 

Q. Might be able to tell somebody's opinion but I'd 

23 be interested in knowing how you can demonstrate that unless you 

24 got a statement from one them. 

25 A. We have statements from the, in the expert report 
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1 of Dr. Nordbruch, which talks what the government was trying to 

2 do during that period of time. He has talked with specific 

3 individuals in the government whose intention was at the time to 

4 try and overturn that verdict. So I think that that goes to the 

5 motivation of the government in these types of situations. 

6 Therefore, in this case, Your Honor, we believe the evidence will 

7 demonstrate that immediately on the heels of that prosecution and 

8 the reinstatement of the sentence, that Mr. Scheerer was given no 

9 mercy whatever. He was sentenced to a full 14 months in prison 

10 under the circumstances when at least previously, and in the 

11 previous case of Mr. Deckert 

12 Q. What about since then? Anybody else been 

13 sentenced to time on this? 

A. Yes, Your Honor. 

JUDGE TO MR. DOOLITTLE 

14 

15 

16 

17 

18 

Q. All right. 

say at this point? 

Mr. Doolittle, anything you want to 

A. I'll be a lot briefer than that, Judge. I believe 

19 that the respondent is not going to be to show, I believe that 

20 the evidence will show that he is actually a person that's 

21 fleeing prosecution and frankly, to use the old seventies tv show 

22 Baretta, he's not willing to do the time, even though he 

23 committed the crime. And he is fleeing the fact that he's got to 

24 go to jail. He's fleeing valid legal process that's been 

25 established by the German government. He's not someone that's 
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1 fleeing past persecution nor does he have a reasonable fear of 

2 future persecution. What he's got is that fact that he did some 

3 things that the German government held him accountable for. The 

4 German government even gave him the opportunity, the evidence 

5 will show, to present himself at the jail but he failed to do 

6 that. If the German government, well, I'll save that for 

7 argument. Frankly, counsel's statements in his opening remarks, 

8 that he kept saying the full prosecution and that the 14 months 

9 amounted to the full prosecution. The evidence is going to show 

10 that he could have gotten more time for that. Fourteen months 

11 was not the full amount of time that the court could have 

12 sentenced him to, and that's coming from the documents that the 

13 respondent himself submitted. The Government doesn't believe 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that this is actually a persecution case. This is a case of a 

man that has violated the law and we believe that the evidence 

will show that he violated the law in Germany, Germany tried to 

hold him accountable, and he decided he didn't want to go to 

jail, so he fled the country. And as such we don't believe he is 

going to in any way be able to show that he is a refugee under 

101(a) (42) of the Act, and at the conclusion of the evidence 

we'll argue and ask that the Court find him removable as charged 

and deny his application for asylum. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, if the government of Germany is acting 

within its legitimate authority to prosecute overt publication of 
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1 opinions of this nature, and as I say that's deemed to be a 

2 legitimate function of the German government, is there anything 

3 else in this case that matters? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. Yes, Your Honor. 

Q. What's that? 

A. Several things. The first is, Your Honor, is that 

they still have to afford him a fair trial. Assuming that the 

Court finds that a country can prosecute pure speech, which would 

be a first I think in American jurisprudence, but if that were 

the case, even if this Court finds that the government can 

prosecute for pure speech, they still have to afford him a fair 

trial, and our contention is that in fact did not happen. This 

case, Your Honor, the evidence will demonstrate that he was not 

able to put in any evidence of his report or the report itself as 

part of his defense. This is specific intent crime. 

Q. In other words, if German criminal procedure and 

substantive law is not congruent with the constitutionally 

guaranteed rights enjoyed by litigants in this country, then it's 

defective and persecutory to be prosecuted under that scheme, is 

that your position? 

A. I wouldn't go quite that far. Certainly our 

22 constitutional precepts do not necessarily apply in total in 

23 every case, but the issue is whether or not the fundamental trial 

24 occurs. In this case, Your Honor, what we will show is, and what 

25 the Court certainly requires is that the courts follow its own 
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1 law. This is a specific intent crime and as a specific intent 

2 crime, he must have the specific intent as the evidence will 

3 demonstrate to proffer something he knows is inaccurate. Here, 

4 he can't even bring forward the evidence to demonstrate that his 

5 own intent was in fact that he believed what he had proffered. 

6 So he was not able to put any evidence at all to rebut the 

7 specific intent crime for which they charged him. And under 

8 those circumstances that is fundamentally unfair. 

9 Q. You're saying that the crime requires what, a 

10 specific intent to publish or the purpose of undercutting the 

11 proposition that the Holocaust happened the way the German 

12 government says? 

13 A. Knowing that it was wrong, Your Honor. Knowing 

14 that it was incorrect. Knowing that the information that you are 

15 proffering is incorrect with the intention of doing that. In 

16 this case that in fact was not the case. He didn't know it was 

17 incorrect at all. This was scientific. He went to Auschwitz, he 

18 did the chemical analysis, he did it based on his own scholarly 

19 research and training, and based on his own training he believed 

20 that the techniques that he used were in fact accurate. Now 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A 78 660 016 

Was this argument made at the German trial? 

Absolutely. He tried 

Rejected, correct? 

Rejected in total. He was --

Including by the supreme court of the country? 
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A. 

Q. 

That's correct. 

And so your position is that this court has the 

authority to second guess the judicial establishment of Germany, 

even though this court doesn't have the authority to second guess 

the judicial processes of, say Fulton County, or the state of 

Georgia? 

A. That's actually not my position at all. My 

position is that this court is uniquely in a position to make 

9 determinations about asylum. That is this court's statutory 

10 function and because that is this court's statutory function, 

11 this court has not only an ability, but also in fact a 

12 responsibility to come forward and to make determinations about 

13 whether or not a trial was fair in the context of asylum. Only 

14 in the context of asylum. I am not saying that this court would 

15 have authority, as an example, to make a determination about 

16 whether a prosecution was fair in any other context. But the 

17 Board of Immigration Appeals and the federal courts have 

18 specifically held that this court does have the jurisdiction, and 

19 in fact, should have the jurisdiction to make a determination 

20 about the fundamental fairness of a trial when it comes to issues 

21 of whether or not we have prosecution. So this court's authority 

22 in this area, while narrow, this case squarely fits within that 

23 authority. 

24 Q. Anything else, Mr. Oswald that you would an issue 

25 if indeed the German court or the system has a right to proscribe 
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1 certain types of publication? 

2 

3 

4 

5 

€ 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

I'm sorry, Your Honor? I apologize. 

Anything else that you feel would be at issue if 

it's assumed that the German system has a right to proscribe 

certain types of publication? Again, I'm trying to narrow the 

issues. 

A. Absolutely. Other than the issue of whether or 

not it was a fair trial, which we've gone over, and then of 

course the sentence, whether or not the sentence under the 

circumstances was disproportionate and therefore politically 

motivated. All of which are in the purview of this court to make 

that determination. 

JUDGE TO MR. DOOLITTLE 

Q. 

A. 

Q. 

A. 

Q. 

Mr. Doolittle? 

The only response 

Just a moment. 

Okay. 

If we take a primary issue to be whether or not 

19 the German system has the right to proscribe certain types of 

20 publication such as those relating to "historical revisionism," 

21 do you see any issues other than those mentioned by Mr. Oswald 

22 that would remain outstanding? 

23 A. I don't believe so, but I also don't believe that 

24 the issues that he's identified --

25 Q. That's another matter. 
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1 less basic set of principles here that we can make sure that all 

2 the evidence that we adduce henceforth will be directed towards 

3 establishing, and we can leave the rest of it aside. It's in the 

4 

5 

6 

7 

8 

9 

record there and I just don't see that it necessarily needs to be 

reiterated. 

A. Okay. I don't see any other issues, Judge. 

Q. All right. 

JUDGE TO MR. OSWALD 

Q. Then, Mr. Oswald, let's see if we can limit the 

10 testimony essentially to those issues. The documentary record 

11 also already establishes the fact that your client was 

12 prosecuted, he was sentenced to 14 months, he appealed, and he 

13 was unsuccessful, he fled the country, and he's looking at doing 

14 his time if he goes back with the potential for other 

15 prosecutions due to what I gather are subsequent publications or, 

16 indeed, perhaps contemporaneous publications that the government 

17 may wish to take action against him for, but it would be cut from 

18 the same cloth, would it not? 

19 

20 

A. 

Q. 

Yes, Your Honor. 

Okay. So whether he's facing the result of one 

21 successful prosecution the government's standpoint, or X number 

22 of subsequent prosecutions, which would be essentially based on 

23 the same propositions, that's a matter of degree not kind, is it 

24 

25 

not? 

A. 

A 78 660 016 

Yes. 
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Q. And it's also speculative at this point. 

we don't know precisely how many they might pursue. 

I mean 

A. 

Q. 

A. 

Q. 

It's not speculative in that 

In other words --

they have issued him process --

in other words if you have a, let me draw a 

horrendous example. If you have a serial killer that goes across 

the country killing umpteen people in umpteen different states 

and somebody finally catches him and they prosecute him in that 

state and then maybe one or two other states get him and they all 

get successful verdicts against him, then the others may well let 

it go. The guy's already facing five life sentences and one 

round in the electric chair, so we won't expend our resources any 

further with this guy. That's the point I'm trying to make. 

A. I agree to it from this point. If the others are 

more, by the initial prosecution which is clearly the focus for 

this court, if the court finds that the government as in fact 

correct in doing what it did, in denying his ability, prosecuting 

him for a free speech crime, then this court could find that each 

of those prosecutions would be lawful, would not meet the 

definition of persecution. I would agree with that. 

Q. All right. Well let's proceed now with that 

thought in mind, Mr. Oswald, and try to limit the extent to which 

you duplicate what's already in the written record. 

A. I will do that. If I could just a few issues if I 
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1 might, Your Honor. Are we saying that those are the only issues 

2 outstanding, are we 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. I'm just asking you to try to narrow the testimony 

that you put on so that it addresses one or more of those 

particular items and to the extent they're already establish in 

the record, then you could be very, very concise about it. And 

who is it you wish to have as your first witness? 

A. Your Honor, respondent calls Mr. Scheerer's 

attorney 

Q. Is he personally present? 

A. Yes he is, Your Honor. 

Q. Okay. 

JUDGE FOR THE RECORD 

We'll be off the record til the witness is in place. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

We're back on the record. 

JUDGE TO DR. AMELUNG 

Q. Now, sir, would you raise your right please and be 

21 sworn as a witness? 

22 

23 

A. 

Q. 

Yes. 

Do you solemnly swear that the testimony you give 

24 in this court will be the truth, the whole truth, and nothing but 

25 the truth, so help you God? 
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1 A. So help me God, yes, I will. Thank you. 

2 Q. Sir, are you reasonably confident of your ability 

3 to testify in English? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

got --

A. 

Q. 

A. 

Q. 

A. 

Q. 

I hope so, If there will problems I think we have 

We have an interpreter present if necessary. 

Yes. If necessary, yes. I try in English first. 

All right, sir. 

(Indiscernible. ) 

Well if you don't understand something of course 

you should say so immediately 

A. Yes, I will. 

Q. -- and force the lawyer to try to use different 

14 English words that you may well understand. 

15 A. Yeah. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Same is true for me, if I say something to you and 

you're not clear about, well just tell me -

A. Yeah. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A 78 660 016 

I don't know what you mean by -

I will. 

whatever I said. 

Of course. 

And we'll try another way. 

Yeah. Okay. 

Then if we're still unsuccessful we'll ask our 
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1 

2 

3 

interpreter to help us, okay? 

A. Okay. 

Q. If you would, sir, listen carefully to each 

4 question and then answer that question and only that question and 

5 then wait for the next question, but at all times please speak 

6 loudly and clearly. 

7 

8 

9 

10 

11 

12 

13 

this --

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, I will. 

I understand you're an attorney, is that right? 

Yes. (Indiscernible. ) 

All right, well I shouldn't have to give you 

(Indiscernible. ) 

-- this little lecture, then. 

14 A. Okay. 

15 JUDGE TO MR. OSWALD 

16 

17 

18 

19 

20 

Q. 

A. 

Go ahead, Mr. Oswald. 

Thank you, Your Honor. 

WITNESS TO JUDGE 

Q. Can I remain seated or? 

A. Absolutely. 

21 MR. OSWALD TO DR. AMELUNG 

Can I remain seated? 

22 Q. Dr. Amelung (phonetic sp.) would you please tell 

23 the Court what your profession is? 

24 JUDGE TO MR. OSWALD 

25 Q. Well let's make sure we have the right one here. 
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1 JUDGE TO DR. AMELUNG 

2 

3 

4 

5 

f) 

Q. 

A. 

This is Gunther Herogan Amelung, is that correct? 

That is correct, yeah. 

7 

8 

9 

Q. All right. 

JUDGE TO MR. OSWALD 

Q. Go ahead. 

A. Thank you. 

MR. OSWALD TO DR. AMELUNG 

Q. Would you please provide the Court with your 

10 profession in Germany? 

11 A. I'm a self-practicing lawyer since 1983 in my own 

12 office. 

13 

14 

15 

16 

17 

18 

Q. And where did you obtain your law degree in 

Germany? 

JUDGE TO MR. OSWALD 

Q. Got the CV in the record, Mr. Oswald. 

A. Just doing it to, for the Court, I'd like to 

proffer him as an expert in the law of Germany, Your Honor. 

19 Court is ready to accept that on --

20 MR. DOOLITTLE TO JUDGE 

21 Q. That's an awful broad statement. 

22 MR. OSWALD TO JUDGE 

Q. Specifically section 130, I was going to go 

The 

23 

24 

25 

through the prosecutions in which he's been involved, Your Honor. 

A. Well we don't need a detailed account --
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. I was going to give the number. 

JUDGE TO DR. AMELUNG 

Q. How many times have you been involved in a section 

130 case, doctor? 

A. Quite a lot of time. In my written statement I 

only put on most important cases which were nation widely to some 

extent reported. I've been involved at least between 10 and 20 

cases, at least. 

JUDGE FOR THE RECORD 

All right. Let the record show that this witness's CV 

is contained --

DR. AMELUNG TO JUDGE 

Q. Concerning Holocaust (indiscernible.) 

JUDGE FOR THE RECORD 

-- contained in Exhibit 3, tabbed item 3, and he has a 

written statement following that which is tabbed item 4. 

JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 

Q. In these prosecutions, how often has section 130 

22 of the German penal code been used as the prosecution's statute? 

23 JUDGE TO MR. OSWALD 

24 Q. Now just a moment, Mr. Oswald. The question I 

25 just put to him was how many times had he been involved in a 
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1 section 130 prosecution. I assume that the number would be the 

2 

3 

4 

5 

6 

7 

same as what he just gave us, would it not? 

A. I believe it would be, Your Honor. 

Q. All right. 

a prosecution of any kind. 

information, go ahead. 

I didn't how many times he's defended 

So you've already got the 

A. I understand. 

8 MR. OSWALD TO DR. AMELUNG 

9 Q. How recently have you been involved in one of 

10 these prosecutions? 

11 A. This is a good question. I've got one case 

12 running which is a bit peculiar. It was a (indiscernible) 

13 JUDGE TO DR. AMELUNG 

14 Q. Excuse me, sir, he didn't ask you to tell us about 

15 it. He just asked you how recent. You've given us that 

16 information. 

A. Yeah. 

JUDGE TO MR. OSWALD 

Next question, Mr. Oswald. 

17 

1B 

19 

20 

Q. 

A. Your Honor, I would, given the Court's admonition, 

21 then I would proffer him as an expert on Section 130 of the 

22 German penal code. The evidence and the Court has a very 

23 extensive CV on this. He has not only represented Germar 

24 Scheerer, but also has represented others. Most recently, 

25 currently under this section and is well familiar for the Court 
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1 to provide guidance on the section's application in general, what 

2 the section states, what the elements of the charge are, and 

3 given that expertise will be able to provide the Court with a 

4 context in that regard. 

5 JUDGE TO MR. DOOLITTLE 

6 

7 

8 

Q. 

A. 

Q. 

Mr. Doolittle? 

I'd like to voir dire. 

Go ahead, sir, you may voir dire. 

9 MR. DOOLITTLE TO DR. AMELUNG 

10 Q. Out of the 10 to 20 cases, sir, that you've 

11 represented people in section 130 matters, how many times were 

12 either prosecuted in those cases, or excuse me, at any point were 

13 you the prosecutor for anyone of those 20 cases? 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. I only acted as defense. 

Okay. So you've never prosecuted a 130 case -

No. 

you've always been a defense attorney? 

In German law is considering that total different. 

Okay. Without getting into that, sir, I just want 

20 to clarify what your position 

21 A. Yeah. I acted only for defense. Only for 

22 defense. 

23 Q. Okay. And I assume that you're paid for on all 

24 those times by those 20 people, correct? 

25 A. Yeah. Either by the client itself or by the 
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1 state. 

2 Q. Okay, so the state will afford them 

3 representation. 

Yeah. 4 

5 

A. 

Q. Okay. Have you ever assisted in one of those 130 

6 cases where you were paid for by an organization? 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Never. 

Never? 

Never. 

Okay. 

Yeah. 

Okay. 

Just by the individual 

By the individual or by 

Out of those 20 cases, 

13 have you represented someone who was author? 

concerned? 

the state. 

sir, how many 

The most important case of that was --

times 

14 

15 

A. 

Q. No, I just asked the number, sir. I just wonder 

16 how many times you've represented authors. 

17 A. The number of authors. I must think of that. 

18 JUDGE TO MR. DOOLITTLE 

19 Q. Mr. Doolittle, are you asking in essence how many 

20 times the offense was deemed to be in written form as opposed to 

21 oral? 

22 DR. AMELUNG TO MR. DOOLITTLE 

23 Q. Wait a minute. At least three times. 

24 MR. DOOLITTLE TO JUDGE 

25 Q. I'll try to rephrase it. 
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1 

2 

3 

4 

DR. AMELUNG TO MR. DOOLITTLE 

Q. At least three times, at least. 

A. 

Q. 

Three times? 

(Indiscernible. ) 

5 A. And if mischaracterize what you're trying to say, 

6 you're saying that on three occasions out of the 20, the person 

7 that was being taken to court by the country of Germany was an 

8 author of some sort? 

9 Q. Exactly. 

10 JUDGE TO MR. DOOLITTLE 

11 

12 

Q. 

A. 

A writer. 

A writer, I'm sorry. 

13 DR. AMELUNG TO MR. DOOLITTLE 

14 

15 

16 

17 

18 

19 

20 

21 

22 

leaflet? 

23 leaflets? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Published writing, yes. 

Okay. The other 17 cases involved what, sir? 

For example the handing out of leaflets. 

Okay. Actual physical act of handing out a 

Yeah. 

Okay. And that was it? 

In public. 

The rest of them, all 17, were handing out 

24 Q. Handing off, handing out leaflets, making 

25 statements about the Holocaust in public. And that sort of 
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1 

2 

thing. 

A. Okay. Out of those people that you've represented 

3 for money, how many of them were charged with inciting the 

4 masses, denigrating the memory of the dead, libel, and incitement 

5 to riot? 

6 Q. Out of those 20 only the authors. The people who 

7 wrote about the Holocaust, do you mean? Or of them? In most 

8 cases the accusation was not only 130 but all the rest you 

9 mentioned. 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Okay. Have you ever been a judge? 

Never. 

Okay. 

Never. 

Have you been a professor of law? 

No. 

So if I understand, your purpose here today is to 

17 represent that you're an expert on section 130 from the 

18 perspective of the defense lawyer, right? 

19 Q. Exactly. 

20 A. Okay. 

21 MR. DOOLITTLE TO JUDGE 

22 

23 

Q. 

A. 

I'll pass the witness back to the Court, Judge. 

What's your position with regard to his ability to 

24 testify as someone skilled and expert in application of German 

25 law? 
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5 

6 

7 

8 

9 

10 

Q. I think it's clear that this individual is a 

German attorney. I wouldn't exactly qualify him as an expert in 

prosecution under section 130 specifically involving facts like 

the ones before the Court right now. Out of the 20 cases that he 

said he's been involved in, only three of them he's represented 

authors and on each of those occasions he was paid for. I don't 

believe that he qualifies as an expert in 

A. What's your concern --

Q. 

A. 

prosecutions in the 

the fact that he was paid? Or that it's only 

11 three or what? 

12 Q. No, No. I just think it's, do we qualify people, 

13 Judge, as experts that have handled three cases in the United 

14 States? I don't think so. I don't believe he should be 

15 considered an expert in the prosecution of section 130 cases. He 

16 certainly has never represented the government for and based on 

17 his testimony he's told us he's only represented defense three 

18 times in specific matters like the one before the Court today. 

19 A. Well it seems clear to the Court that he obviously 

20 has some working knowledge of the nature of these types of cases 

21 and is, to the extent he engages in the expression of opinion 

22 they're not binding on the Court anyway, so I'll allow him to go 

23 ahead. 

24 JUDGE TO MR. OSWALD 

25 Q. Mr. Oswald? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. Thank you, Your Honor. 

MR. DOOLITTLE TO JUDGE 

Q. I would also, Judge, object to any further 

testimony based on the fact that he provided a detailed CV and 

statement that's now been part of the record. But I'd ask that 

the Court recognize that any more testimony from this individual 

would be cumulative with the essentially, when you weigh it, it 

would be prejudicial in the area of time, waste of the Court's 

resources, and I think he's provided everything he can present in 

his affidavit. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, if you would keep your questions of 

such a nature that our witness will not need simply to repeat 

matters which he's already expressed in his written statement, 

and in particular also concentrate to the extent possible within 

even that parameter to the three essential matters that we've 

agree remain here. 

A. I will, Your Honor, if I could just for the 

19 record, the right to present evidence, even expert evidence where 

20 there's a potential impact is a right as recognized by the 

21 courts. I'm referring to law of asylum the United States, Debra 

22 E. Anchor (phonetic sp.), page 104 which says the following. 

23 Some Immigration judges may not be receptive to testimony from 

24 expert witnesses but the applicant has a right to present such 

25 evidence and to use live expert testimony which may have a 
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1 substantial impact, citing Gillis v. INS, 147 F.3d, 34, 36-37, so 

2 

3 

4 

5 

6 

I just --

Q. 

A. 

Q. 

A. 

What district court? 

First Circuit, Your Honor. 

Oh, 1st Circuit, I'm sorry. 

Just for the record, Your Honor. Thank you and I 

7 will keep the Court's admonitions in mind. 

8 MR. OSWALD TO DR. AMELUNG 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. How do you know of the respondent Germar Scheerer, 

Dr. Amelung? 

A. I got in touch with -

JUDGE TO DR. AMELUNG 

Q. Sir, you represented him, did you not? 

A. Yes, I did, yeah. 

JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

MR. OSWALD TO DR. AMELUNG 

Q. And when you represented Germar Scheerer before 

the court in Germany, with what was he charged? 

A. He was charged with incitement of the people and 

all the rest you find in that verdict. 

Q. What if anything can you tell us about the police 

investigations of Mr. Scheerer regarding his Stuttgart trial? 

A. So far as I know the police investigations were, 

were done on a quite high level that meets in the state of 
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1 Badenwutenburg (phonetic sp.). As you might know the Federal 

2 Republic of Germany is composed by 16 states, and these 

3 proceedings by the police were done by the Landeskriminal 

4 (phonetic sp.) in Badenwutenburg, which is the highest police 

5 unit in Badenwutenburg, and there I think a branch specially 

6 dealing with political offenses were dealing with the case. 

7 

8 

9 

10 

11 

that body? 

Q. 

A. 

Q. 

A. 

What was the significance that the 

Of course, yeah. 

What was the significance of this being handled by 

Yeah. I think, first of all, the police 

12 proceedings took quite a long time so far as I knew from the 

13 files, over half a year. Secondly, it needed quite a lot of 

14 intensive work and thirdly, only that police level in the state 

15 of Badenwutenburg, there was the equipment available for the 

16 police to find out. As you know his home was raided by the 

17 police a few times. They took computer equipment with them and 

18 all that sort of thing, and it's quite clear that you need 

19 experts and specialists on computer for find out what was on the 

20 files in the computer and so on. 

21 Q. Now what national security implications did it 

22 have that this agency of the government investigated these crimes 

23 as opposed to some other? 

24 JUDGE TO MR. OSWALD 

25 Q. Are you going to establish that it had national 
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1 security implications? 

2 

3 

4 

A. 

Q. 

A. 

Excuse me? 

It seems to me that's a loaded question -

I said if any. 

5 DR. AMELUNG TO JUDGE 

6 Q. I agree. 

7 MR. DOOLITTLE TO JUDGE 

8 Q. I missed the if any. 

9 JUDGE TO MR. OSWALD 

10 Q. I missed the if any. 

11 DR. AMELUNG TO MR. OSWALD 

Could you repeat it? 12 

13 

Q. 

A. Certainly. What national security implications, 

14 if any, did the fact that this agency within the government 

15 spearhead this investigation in Germany. 

16 Q. It was obviously a political case just from the 

17 beginning. 

18 JUDGE TO DR. AMELUNG 

19 Q. Well, sir, didn't you say a moment ago that the 

20 police unit was designed to deal with what you term political 

21 offenses? 

22 

23 

24 

25 

A 78 660 

A. 

Q. 

A. 

Q. 

016 

The thing is, you must make a --

Why didn't you say that a moment ago? 

No. We make a difference. 

Correct my impression. 
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4 
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8 

9 

A. In this bureau, in this bureau, in Stuttgart, the 

capital of Badenwutenburg, there are several units and that unit 

who dealt with the Germar Scheerer case was focused on political, 

extremist crimes. 

Q. That's what you said a moment ago. 

A. 

Q. 

A. 

Q. 

But --

That's what I heard you say a moment ago. 

Yeah. Exactly, yeah. 

All right, sir, so to respond now to Mr. Oswald 

10 and say that it indicated that it was a --

II A. High profile, it was from police standpoint it was 

12 a high profile operation just from the beginning. And 

13 politically. That's all from, to the best of my knowledge I can 

14 

15 

say, I can stress. 

Q. I'm still trying to understand here, sir. 

16 moment ago you said the very unit that did it deals with 

17 political extremist offenses. 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Yeah. The department 

So --

Within that police bureau. 

All right. 

Yeah. 

A 

23 Q. SO how much more political can you get than that? 

24 I mean that fact that the check computers and all that sort of 

25 thing, does that make it any more political than just the fact 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. No, nothing. No, nothing of the kind. The thing 

is that this state bureau in the state of Badenwutenburg has got 

equipment that lower police units haven't got, on a county level 

for example. And if an inquiry, as in the case of Germar 

Scheerer takes ages, takes months, it needs specialists to check 

the stuff which was on the computer and so on. 

Q. All right, sir. 

JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 

Q. What other prominent criminal cases involving 

revisionists have this authority investigated previously? 

JUDGE TO MR. OSWALD 

Q. All right now, just a moment, Mr. Oswald. We're 

16 not going to go through a catalog of the history of this police 

17 unit. That's getting pretty far afield. He's already told us 

18 what kind of unit it is --

19 A. Certainly, Your Honor. I believe there are two 

20 and if I could just make a quick proffer, it will go to the 

21 prosecution of Mr. Deckert, where I described for the Court 

22 before the sentence that he received as a result, which was 

23 entirely suspended. After that suspension of sentence the 

24 government held these judges in general opprobrium with public 

25 statements attacking their character, and Mr. Scheerer's 
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1 

2 

3 

4 

5 

6 

7 

8 

prosecution occurred right on the heels of all that occurring. 

So I think it's an important part of the testimony that he will 

be able to give the Court. 

Q. Well I'm not sure I understand what difference it 

makes whether they handle two or 20 prior to that. That has no 

bearing 

A. 

Q. 

This unit 

-- on the theory that you're trying to develop 

9 here. You're more concerned with what happened afterwards on 

10 this, I'm sorry, concerned with this one earlier case. 

11 A. It shows political motivation, Your Honor, which 

12 as Matter of S-M-P- states is absolutely essential in determining 

13 whether one of the elements in determining whether a 

14 

15 

prosecution 

Q. Yes, sir, but is what you term political 

16 motivation demonstrated by the fact that this unit of the police 

17 handle X number of cases in the past? Or is it demonstrated in 

18 your theory by the fallout from the Deckert decision? 

19 A. It demonstrates that they've taken two other very 

20 high profile cases. It's a national security branch, including 

21 Mr. Scheerer's and what kind of overall stance the government 

22 took as a result of those two cases. 

23 Q. Well 

24 DR. AMELUNG TO JUDGE 

25 Q. Your Honor, I could give you no information in 
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2 

3 
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5 

6 

which political cases this bureau in Badenwutenburg was involved, 

because 

A. All right, so we're changing (indiscernible). 

Q. (Indiscernible.) 

JUDGE TO MR. OSWALD 

Q. Go ahead with your question, Mr. Oswald. 

7 A. Okay. 

8 MR. OSWALD TO DR. AMELUNG 

9 Q. How familiar are you with the prosecution of Mr. 

10 Deckert? 

11 A. I'm very familiar with that and one of the reasons 

12 is that I got to know him before his case --

13 JUDGE TO DR. AMELUNG 

14 

15 

16 

17 

18 

19 

never. 

Q. 

A. 

Did you represent him, sir? 

No, I didn't. I never acted for him as a lawyer, 

MR. OSWALD TO DR. AMELUNG 

Q. What crimes was he accused of? 

A. He was accused of the same crimes as Mr. Scheerer 

20 here. Incitement of the people and unrest. 

21 

22 

23 

24 

25 

Q. And what was the verdict that was handed down? 

A. The verdict which was handed down at last, which 

came from (indiscernible) court was two years imprisonment which 

was all suspended. 

MR. DOOLITTLE TO DR. AMELUNG 
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1 

2 

Q. 

A. 

Not suspended? 

Not suspended. 

3 MR. OSWALD TO DR. AMELUNG 

4 Q. And 

5 DR. AMELUNG TO MR. DOOLITTLE 

6 Q. In fact he went to jail for that. 

7 A. Okay. 

8 MR. OSWALD TO DR. AMELUNG 

9 Q. However, initially, the result of the lowest 

10 court, what was the imposition of sentence of that court? The 

11 lowest court? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

One year imprisonment, suspended sentence. 

And how did ultimately he obtain a two year 

sentence with no suspension? 

A. Because I think, in my opinion and so far I can 

say it was the reaction of the media, the politicians, and parts 

of the legal system in Germany. The scandal after the verdict, 

after the second verdict of the court of Mannheim. 

Q. Briefly, what were the comments of the German 

government about the verdict and the suspension of sentence out 

of the court of Mannheim? 

A. That's quite shortly said. It was the verdict was 

(indiscernible) being a scandal. 

Q. And which politicians at what rank made those 

kinds of accusations? 
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A. Of the highest. The central chancellor of the 

Republic of Germany said that you could not accept that verdict 

and it was followed by legal politicians as well. As leading 

people of the legal system. 

Q. What did Helmut Kohl, the chancellor of Germany 

and highest elected official have to say about the verdict at the 

time? 

A. Yes, if I can refer --

9 MR. DOOLITTLE TO JUDGE 

10 

11 

12 

13 

14 

15 

16 

Q. Let the record reflect the witness is rifling 

through documents. 

JUDGE TO DR. AMELUNG 

Q. Sir, if you know from your memory that's fine. 

We've got 1500 pages of documents here and if it's not in the 

record then you're not going to be able to quote from it. 

A. I can't quote it by heart, I must confess. But 

17 the general, in general they said it was a scandal. 

18 JUDGE TO MR. OSWALD 

19 Q. You made the point, Mr. Oswald, move on. 

20 MR. OSWALD TO DR. AMELUNG 

21 

22 

23 

24 

25 

Q. What effect, if any, did the public uproar and 

especially the government's uproar about the verdict have on 

future prosecutions in Germany, in particular Mr. Scheerer's? 

A. It is my conviction that, that it is my conviction 

that this, the effect of the Deckert, of the outcome of the 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Deckert trial, in other words, the verdict of the counsel and 

court was a catastrophe for his case because the reactions of the 

public, of the media, and of court people too, after they get 

case showed, that nobody after that case could really accept a 

fair trial. 

MR. DOOLITTLE TO JUDGE 

Q. Judge, can we go off the record a second? 

JUDGE FOR THE RECORD 

We'll be off the record. 

JUDGE FOR THE RECORD 

(OFF THE RECORD) 

(ON THE RECORD) 

Continuing with questions for our witness for Mr. 

Oswald. 

JUDGE TO MR. OSWALD 

Q. Go ahead, sir. 

A. Thank you. 

MR. OSWALD TO DR. AMELUNG 

Q. What happened to the judge that presided over the 

trial of Mr. Deckert? 

A. It would not'be hard to say that he was crucified 

22 by the media. 

23 

24 

Q. 

A. 

And what happened to him professionally? 

Professionally, his career ended. Officially for 

25 reasons of health, but there are more than strong indications 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that he left becau$~ the pressure on him was too great. 

Especially in the assembly of the Landebadenwutenburg (phonetic 

sp.), they tried to get an impeachment against him to put him out 

of office. 

Q. Which court prosecuted Mr. Scheerer? 

A. Stuttgart. (Indiscernible) Stuttgart. 

(Indiscernible) of Stuttgart. 

Q. And how, if at all, was the Stuttgart court aware 

of the prosecution that had just occurred in Mannheim? 

A. First of all there's a clear indication that they 

knew what was going on with Mr. Deckert, because if you look at 

the map of Germany they are quite close. And secondly, but this 

is only an assumption, there's a proof in the files of the 

Scheerer case because they asked the Bundes (indiscernible), this 

is the higher court than the court of Mannheim, which handed out 

the two first verdicts against Mr. Deckert. They ask them to 

send them a copy of their verdict against Mr. Deckert. 

Q. And how did the Stuttgart court incorporate some 

of that verdict in Mr. Scheerer's verdict, if at all? 

A. Yes, they did. 

MR. OSWALD TO JUDGE 

Q. Your Honor, may I approach the witness? 

A. Go ahead. 

Q. Thank you. What I'm handing him now is marked, 

Your Honor, as Exhibit 1, page 1. 

A 78 660 016 70 September 24, 2001 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

page 1. 

A. 

Q. 

A. 

Correction, it's Exhibit 4. 

Excuse me, Exhibit 4. 

Document 1. 

Q. Tab 1, Your Honor, at page 1, Exhibit 4, tab 1 at 

MR. OSWALD TO DR. AMELUNG 

Q. Dr. Amelung, I show you what's been proffered as 

respondent's Exhibit 4, tab 1, page 1. What is this document? 

A. This is an English version so to speak, a 

translation of the Stuttgart verdict against Mr. Scheerer. 

Q. 

A. 

What was Mr. Scheerer's sentence in this verdict? 

Mr. Scheerer was sentence at the first place for 

13 incitement of racial hatred, but there were other three things 

14 for which he was sentenced to. This was libel and denigration of 

15 the memory of the dead, and yeah. And incitement to racial 

16 hatred too, yeah. Four things. 

17 

18 

19 

20 

21 

marked --

Q. 

A. 

Q. 

A. 

Okay. I'm going to show you now what's been 

Thank you. 

-- as Exhibit 4, tab 2. What is that document? 

This is the, this document gives us two versions 

22 of section 133 of the German penal code. The first version which 

23 is quite a short one, is the old version under which Germar 

24 Scheerer was sentenced, and the new version, which is quite 

25 extended as you can see, is the new version which was introduced 
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1 and came into force by law in 1994. After the Scheerer case. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q. Why does the prosecution under this specific 

statute allow the government, in your opinion, to prosecute those 

with whom it has differences of opinion politically? 

A. In my opinion such, such section generally 

speaking is of course justified, especially taking into account 

Germany's past. The account can be no doubt about that. 

(Indiscernible) to the other question is how the courts and the 

police work with that and they are going on of course to work 

with the new version now in practice, and this is in my, is worse 

and still is in my eyes totally not justified and is against, in 

my eyes, against several clauses of the West German 

13 (indiscernible). In other words against the West German 

14 constitution. 

15 MR. DOOLITTLE TO JUDGE 

16 

17 

18 

Q. I'm going to object --

JUDGE TO DR. AMELUNG 

Q. Excuse me for interrupting now. I want to make 

19 sure I understand you, sir. I believe I just heard you say a 

20 moment ago that you do not argue the justification for the law 

21 itself, rather you argue the means and methods by which it's 

22 enforced, is that correct? 

23 

24 

25 

A. Exactly, that's correct. That is correct. 

MR. OSWALD TO DR. AMELUNG 

Q. Now, in --
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DR. AMELUNG TO JUDGE 

Q. I'm speaking of the old version, not of the new 

one. 

A. You have other concerns about the new one, is that 

correct? 

Q. I have more concerns about the new one, yeah. 

7 A. All right. 

8 JUDGE TO MR. OSWALD 

9 Q. Go ahead, Mr. Oswald. 

10 MR. OSWALD TO DR. AMELUNG 

11 Q. Dr. Amelung, in your opinion within a reasonable 

12 degree of professional certainty, is this statute used to 

13 suppress free speech in Germany? 

14 

15 

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object. Which statute? We're 

16 talking about two separate statutes here. 

17 

18 

MR. OSWALD TO DR. AMELUNG 

Q. Let's start with the old statute. Old statute 

19 130. 

20 

21 

22 

23 

24 

25 

A. The answer is a definite yes. 

Q. And the free speech with which that statute can 

prohibit can be speech that is nonviolent in character? 

A. Exactly. 

Q. Now, Dr. Amelung, in the prosecution of Germar 

Scheerer what evidence was adduced, if any, that indicated that 
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Mr. Scheerer was involved in any other activity other than 

publishing a scientific report? 

JUDGE TO MR. OSWALD 

Q. Just a moment. We've got a 230 or 40 page 

decision by the court that pretty well lays out the nature of the 

evidence on which the court rested its judgment, and I'm not sure 

I see any reason to ask this witness now to go through and 

catalog again all of the evidence that was presented. 

A. (Indiscernible) the answer will be none. I think 

10 it'll be one word. I understand the Court's concern about 

11 time--

12 Q. (Indiscernible) the question will be better put 

13 was there any evidence adduced in defense 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

If the Court will --

the answer is either yes or no. 

A. If the Court will allow me to ask that question, 

I'll be happy to ask it. 

JUDGE TO MR. DOOLITTLE 

Q. I don't know whether Mr. Doolittle wants to object 

to the Court's question or not? 

A. I do want to object, Judge. 

22 MR. DOOLITTLE TO MR. OSWALD 

23 Q. This is an issue that's already been resolved. 

24 The conviction documents, like the Judge said, there's two 

25 hundred and something, it's a very huge conviction record and the 
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1 evidence is spelled out in there. You're asking essentially a 

2 party in interest, the defense lawyer in the case, to tell 

3 whether or not he thinks the prosecution proved their case. I'm 

4 certain that he doesn't. I'm certain he doesn't think there was 

5 any evidence (indiscernible) presented. 

6 JUDGE TO MR. DOOLITTLE 

7 Q. Well, now be careful on that one because the 

8 question had to do with defense evidence, not prosecution 

9 evidence. 

10 A. Well the point I'm making is, that I think it's 

11 clear from the record as to what evidence the court considered 

12 and how they determined the case. I don't think his opinion on 

13 this issue --

14 

15 

Q. It's not a matter of opinion. 

evidence for the defense or they did not. 

Either they adduced 

16 JUDGE TO DR. AMELUNG 

17 

18 

19 

20 

sir? 

Q. 

A. 

Q. 

I take the answer is you did not, is that correct, 

Could you put the question again please? 

Was any defense evidence presented to the court in 

21 the prosecution of Mr. Scheerer, which was accepted by the court 

22 as part of the evidence in the case? 

23 MR. OSWALD TO JUDGE 

24 Q. Your Honor, that wasn't my question. My question 

25 was about violence. Whether or not there was any evidence at all 

A 78 660 016 75 September 24, 2001 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

that Mr. Scheerer was involved 

A. Well that would be prosecution evidence then. 

Q. 

A. 

Correct. 

Well I'm sorry, I understood you to be asking 

whether or not there was any evidence adduced on behalf of the 

defense 

Q. I'm getting to that but the issue is whether or 

not there was any violence involved. That's the question --

A. Is it an essential element of the crime that there 

10 be violence? 

11 

12 

13 

Q. Your Honor, then it would not be pure speech. 

there was violence involved, Mr. Scheerer was --

If 

A. Is there any requirement that violence be shown in 

14 order to achieve a prosecution under the case? Is it an 

15 essential element of the offense? 

16 

17 

18 

19 

20 

21 

22 

MR. DOOLITTLE TO JUDGE 

Q. Not if you look at the statute he's talking about, 

Judge. 

MR. OSWALD TO JUDGE 

Q. Your Honor, that's what I'm trying to get for the 

record is to determine whether or not, that's my next question. 

A. Well that should be the first question. 

23 Q. All right. 

24 JUDGE TO DR. AMELUNG 

25 Q. Is violence an essential element of this offense? 
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3 

4 

A. No. 

JUDGE TO MR. OSWALD 

Q. There's your answer. 

DR. AMELUNG TO JUDGE 

5 Q. No, not, not, 130 in the old version. Incitement 

6 of the masses. According to the law it is enough when there's a 

7 danger that violence could occur. 

8 DR. AMELUNG TO MR. OSWALD 

9 Q. But as I understood you there was no hint that 

10 violence occurred because of any activities of Mr. Scheerer at 

11 all. If that was the question. 

12 

13 

14 

15 

16 

A. It was. Now, Dr. Amelung, at what point did the 

court, if at all, allow Mr. Scheerer to admit evidence -

JUDGE TO MR. OSWALD 

Q. Excuse me, Mr. Oswald. I've not seen any judicial 

system whereby the parties to the litigation have the power to 

17 admit evidence. I think that's preserved for the court. Do you 

18 want to reword the question? 

19 A. Certainly. 

20 MR. OSWALD TO DR. AMELUNG 

21 Q. At what point did the court admit evidence --

22 JUDGE TO MR. OSWALD 

23 

24 

25 

Q. That's a.better way of stating it, go ahead. 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 
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Q. At what point did the court allow Mr. Scheerer to 

produce evidence of his innocence relating to the report itself? 

MR. DOOLITTLE TO JUDGE 

Q. Judge, I need clarification on the question. 

MR. DOOLITTLE TO MR. OSWALD 

Q. Is that at what point throughout the proceedings 

from day one, day nine 

JUDGE TO MR. OSWALD 

Q. Let me rephrase the question if I may. 

10 JUDGE TO DR. AMELUNG 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Sir, under the German law and procedure, in a 

prosecution under section 130 such as experienced by Mr. 

Scheerer, does the German system provide that the accused is 

given an opportunity to present evidence in defense --

A. Of course it does. 

MR. OSWALD TO JUDGE 

Q. Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 

Q. And in this case did the court allow Mr. Scheerer 

to put in evidence of his expert report to rebut the charges? 

JUDGE TO MR. OSWALD 

Q. Now you're limiting it to one specific subject, is 

that correct? 

A. 

Q. 

A 78 660 016 
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Scheerer was allowed to put in evidence? Generically? 

A. I'm asking, correct. I'm asking whether he was 

allowed to put in evidence of his report. 

Q. Well his report is clearly in the record. 

DR. AMELUNG TO JUDGE 

Q. I can tell you though. 

A. I know you probably can, sir, but let us battle it 

out for a moment. 

9 JUDGE TO MR. OSWALD 

10 Q. The report itself, I think I know what you're 

11 trying to ask but I don't think you're successful here. The 

12 report is part of the record in the German prosecution. I mean 

13 that's the corpus delecti to a large extent. I think what you're 

14 trying to get at is was he allowed to present evidence to 

15 demonstrate the truth of his report, as opposed to its falsity. 

16 

17 

18 

A. 

Q. 

A. 

That's correct, Your Honor. 

All right. Well that's not what you said. 

I'll rephrase the question. Thank you. 

19 Q. All right. 

20 JUDGE TO DR. AMELUNG 

21 

22 

23 

24 

25 

it? 

Q. 

A. 

Q. 

A. 

A 78 660 016 

Well that's the question, sir. Did you understand 

Of course I did, yeah. 

All right. Were you able to do that, yes or no? 

No. 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. OSWALD TO DR. AMELUNG 

Q. And what ability, if at all, did Mr. Scheerer with 

the absence of that report, have the opportunity to put on an 

effective defense? 

A. None or very limited. Because for the court the 

report and the foreword and the epilogue (indiscernible) was 

treated as one. One single thing. He was very, there were quite 

lots, there quite a lot of witnesses for the defense who were 

accepted by the court but this, this attitude of the court does 

not apply to the question whether the conclusions of his report 

were false or not. 

Q. And what evidence was he able to provide the court 

whether or not the prologue and epilogue with which his report 

was published had any authority for Mr. Scheerer? 

A. There was evidence given to the court but the 

court draw the conclusion that Mr. Scheerer was a liar. I can 

17 say it in that simple way. You know --

18 JUDGE TO DR. AMELUNG 

19 Q. Thank you, sir. I appreciate when people say 

20 things simply and to the point. 

21 JUDGE TO MR. OSWALD 

Q. 

A. 

Next question? 

Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 

22 

23 

24 

25 Q. At what point if at all in the verdict did the 
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court indicate that they believed that Mr. Scheerer had political 

motives in producing this report? 

A. Could you repeat the question, I was not 

(indiscernible)? 

Q. Certainly. How did the"court look at this, when 

if at all did the court find that Mr. Scheerer was in fact 

espousing a political belief in his revisionist writings? 

A. I think for the court there was one very important 

9 misconception just from the beginning. They thought that the 

10 only motive of Mr. Scheerer for doing his research in Auschwitz 

11 and for working on this report was politically based. And this 

12 was a fundamental misconception. So that they said that the only 

13 motive was a political one. And this was nonsense. 

14 

15 

16 

17 

18 

19 

20 

Q. So in your professional opinion, within a 

reasonable degree of professional certainty, do you believe that 

Mr. Scheerer received a fair trial? 

A. Not at all. 

MR. OSWALD TO JUDGE 

Q. Your Honor, I'm handing the witness document 85, 

page 1272. 

21 MR. OSWALD TO DR. AMELUNG 

22 

23 

Q. 

A. 

What is the document that I've handed you? 

The document shows sentence 244 of the German code 

24 for penal procedure. 

25 JUDGE TO MR. DOOLITTLE 
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Q. I'm sorry, Judge, can we just get some direction 

where we're at here? 

A. 

under tab 85. 

It's page 1271, Mr. Doolittle. It's in packet 6 

Q. Thank you, Judge. 

MR. OSWALD TO DR. AMELUNG 

Q. Now this rule of civil procedure is used in what 

fashion? 

A. It is used correctly with one exception. When it 

10 comes to Holocaust denial they say that the opposite of that what 

11 the accused wants to prove and to give the court evidence of is 

12 the truth. And so they say it is absolutely superfluous and we 

13 don't need any evidence. Says the court. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And how did the court use that rule to Mr. 

Scheerer's disadvantage in the prosecution? 

A. I tried to put evidence and I did, I tried to put 

evidence to the court that the conclusions, it was my duty I did 

as a lawyer for him. And I tried to put evidence to the court 

that the conclusions A to the questions A of B. In his report 

were right by taking to court experts of historians, of history, 

chemistry, and so on. And the court ruled down and they said, 

which you can read in the verdict just at the end, and they 

quoted other German court decisions including higher courts. 

They said this was absolutely superfluous because just the 

contrary of the thing which could come or should come out from 
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this viewpoint is well known to the public. 

JUDGE TO DR. AMELUNG 

Q. Sir, it would be the same as if you wanted to 

present evidence that two and two is five, and the court said 

wait a minute, it's well established that two and two is four, I 

don't want to hear it. 

A. 

Q. 

A. 

I couldn't put that in a better way than you. 

All right. 

Yeah. Exactly. 

10 JUDGE TO MR. OSWALD 

11 Q. Go ahead, sir. 

12 MR. OSWALD TO DR. AMELUNG 

13 Q. Now, Dr. Amelung, in most prosecutions in Germany 

14 what is the overwhelming sentence that one receives if they're 

15 convicted? 

16 A. In, according to the statistics which are 

17 available to me at the moment, about of all verdicts, 80 percent 

18 are just fines. In other words, you have got to pay a certain 

19 amount of money and that's it. From the rest of 20 percent about 

20 

21 

22 

23 

24 

25 

three quarters are suspended sentences. In other words, they say 

we send you, we give you a jail sentence for example for one 

year, but if you don't commit any other crimes within a period 

which stretches between two and five years, the sentence will be 

cleared out of the files. 

Q. SO how did you view the fact that Mr. Scheerer 
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1 received neither fine, nor any kind of suspended sentence, which 

2 by your own estimate is in the overwhelming majority of cases, 

3 how did you view the verdict in Mr. Scheerer's case? 

4 A. It is my utterly conviction that this verdict was 

5 not fair, it was not just, and the only explanation you can get 

6 for that verdict is that it was politically motivated and that 

7 the judges were very well aware of the fact what happened to Mr. 

S Allit (phonetic sp.) in the Deckert case. 

9 MR. OSWALD TO JUDGE 

10 Q. Your Honor, I'll strike the rest of my testimony 

11 which is consistent. I proffer the expert statement on that. 

12 There are some other issues that I want to deal with except for 

13 one. This has to do with the issue of extradition which the 

14 Court said would hold over to the end, so I'd like an opportunity 

15 to ask questions on that. 

16 MR. DOOLITTLE TO JUDGE 

17 Q. I'm going to object. Why is extradition relevant 

18 and what 

19 JUDGE TO MR. OSWALD 

20 

21 

22 

23 

24 

Q. Frankly 

A. Did he use extradition law, Your Honor. The 

Government is going to make the argument to you that Mr. -

MR. DOOLITTLE TO JUDGE 

Q. Objection, he doesn't know what argument I'm going 

25 to make. Extradition is not 
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JUDGE TO MR. OSWALD 

Q. Are you 

JUDGE TO MR. DOOLITTLE 

Q. Excuse me. 

JUDGE TO MR. OSWALD 

Q. Are you trying to compress some things here so 

that this witness can leave? 

A. No, I'm happy to go forward. 

question, Your Honor. 

I'll just ask the 

10 MR. OSWALD TO DR. AMELUNG 

11 Q. Dr. Amelung 

12 JUDGE TO MR. OSWALD 

13 Q. No, no, no. Wait a ~inute, you don't understand. 

14 If you're trying to anticipate an argument from the other side, 

15 the other side hasn't made it yet and the only reason that one 

16 would ordinarily do that is because the witness had other 

17 obligations and we wanted to simply accommodate the witness's 

18 schedule so we would say all right, go ahead and do it, maybe the 

19 argument will come, maybe it won't, but in case it does come 

20 you've already covered it. Now the witness can leave instead of 

21 having to stay around and be used as a rebuttal witness. 

22 

23 

24 

25 

A. 

Q. 

That's correct, Your Honor. 

Okay? 

A. The Government has sent the signal that they 

believe that Mr. Scheerer could have been firmly resettled in the 
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1 United Kingdom. It's our position that in fact he was never 

2 firmly resettled 

3 Q. Okay, well the only reference to extradition was -

4 - I thought you were saying something of an extradition from the 

5 U. S •• 

6 

7 

8 

9 

10 

11 

12 

MR. 

DR. 

MR. 

DOOLITTLE 

Q. 

A. 

AMELUNG TO 

Q. 

DOOLITTLE 

Q. 

TO JUDGE 

How is he going to be expert --

I'm not sure. 

JUDGE 

Yeah, I'm not an expert on that, but I know --

TO DR. AMELUNG 

I'm going to object, sir, there's not a question 

13 before you right now. 

14 MR. OSWALD TO JUDGE 

15 

16 the--

17 

Q. 

A. 

I'm going to ask him how familiar he is with 

All right, go ahead, go ahead. We can cover it 

18 quicker than we can argue about it. Go ahead. 

19 Q. Thank you, Your Honor. 

20 MR. OSWALD TO DR. AMELUNG 

21 Q. How familiar are you with the E.U. 's laws on 

22 reciprocal extradition where there has been a crime committed in 

23 another E.U. country? 

24 A. Yeah .. As I told you I'm not an expert on 

25 extradition law within the European Union, but I can tell you one 
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1 thing quite clear, that 

2 MR. DOOLITTLE TO JUDGE 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. I object, he's already answered the question. 

A. I'll overrule the objection. 

JUDGE TO DR. AMELUNG 

Q. Go ahead, sir. 

A. Yeah. That if Mr. Scheerer would return to the 

European Union, especially to Great Britain, there would be an 

overwhelming risk for him to be extradited to West Germany. 

MR. OSWALD TO DR. AMELUNG 

Q. And why would there be that risk? On what do you 

base that opinion? 

A. Because, let's take the case of Great Britain. 

The extradition procedures say that you can be extradited if in 

the country where you are, a similar offense could be conducted 

against you, and as I very clearly know, there's an offense 

incitement of racial hatred in the, in the United Kingdom. 

Q. So what would happen to Mr. Scheerer if he were to 

return to the U.K., in your --

A. Most likely he would be extradited to West 

21 Germany. Ninety nine percent. 

22 JUDGE TO DR. AMELUNG 

23 Q. There would in your judgment be a legal basis for 

24 an extradition, correct? 

25 A. There is a legal basis, yes. 
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1 Q. All right. Now whether or not that legal basis 

2 would be utilized by the government of the U.K. to extradite --

3 

4 

5 

6 

7 

8 

9 

10 

A. I can't make any statement --

Q. All right. Are you aware of any effort that has 

already been made by the German government to request extradition 

from U.K. during the period of three years when he was living 

there? 

A. 

Q. 

A. 

No. I have no information about that. 

All right, sir. 

Which says it can happen or not. I just don't 

11 know. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Yes, sir. That's what I understood you to be 

saying. 

A. Okay. 

JUDGE TO MR. OSWALD 

Q. Are you tendering the witness now, sir? 

A. I am, Your Honor. 

Q. All right. 

JUDGE TO MR. DOOLITTLE 

Q. Cross-examine, Mr. Doolittle. 

A. Thanks, Judge. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Sir, earlier you testified that you don't believe 

24 that the respondent received a fair trial in Stuttgart, correct? 

25 A. Correct. 
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17 

18 

Q. Okay. Yet you were able to present witnesses, 

correct? 

A. Yes. 

Q. And you were able also to proffer or give to the 

court documents, correct? 

A. Yes. 

Q. You were also, and tell me if I'm wrong, I don't 

know the German legal system, but you were also allowed to make 

argument based on the facts, based on the stuff you presented to 

the court 

A. 

Q. 

A. 

Q. 

A. 

Q. 

point, sir. 

A. 

Right, right. 

-- based on the law. 

Correct. 

Okay. 

With one exception. 

And, well. I'll let you get into that at another 

Okay. Yeah. 

19 Q. Did you present any kind of pictures or any kind 

20 of other, I mean we've got a lot of documents. Did you put forth 

21 a pretty full case in that court? 

I've got files of that size 22 

23 

A. 

Q. Well, let the record reflect that the witness has 

24 put his hands out in front of him. Appears to be about two feet 

25 in width, so pretty extensive case, right, sir? 
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A. Yeah. 

JUDGE TO MR. OSWALD 

Q. Would you agree, Mr. Oswald? 

A. Yes, Your Honor. 

JUDGE FOR THE RECORD 

All right. That would appear to be the case. Let the 

7 record so show. 

8 DR. AMELUNG TO MR. DOOLITTLE 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 e8 

19 

20 

this case. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Nineteen, 19, so far as I know 19 days. 

Nineteen day trial? 

Nineteen days trial, yeah. 

Wow. 

At Stuttgart court, yeah. 

Okay. And I assume that you worked very hard on 

I did in fact, yeah. 

Okay. Did this case take you months to prepare? 

Compared with the normal things I'm dealing with, 

even with the political background, yes. 

A. Okay. I'm having hard time, sir, understanding. 

21 If you were able to present the witnesses, the documents, this 

22 thing took 19 days, it was two feet in width, your file. Isn't 

23 it true that he did receive a fair trial? 

24 

25 

Q. 

A. 

A 78 660 016 

No, it is not. 

Okay. And your opinion that he didn't receive a 
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1 fair trial has nothing to do, sir, with the fact you were his 

2 paid advocate? 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Not at all. The thing was, I was -

I just asked you whether or not -

Okay, sorry. 

it had anything to do with the fact that you're 

7 a paid advocate. 

8 Q. Yeah. Nothing. 

9 MR. OSWALD TO JUDGE 

10 Q. I'd like to ask the Court to allow him to complete 

11 his answer. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

You'll have your chance on redirect, Mr. Oswald. 

Thank you, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead, Mr. Doolittle. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Let me ask you a few other questions, sir. You 

stated, and I did the math, but you stated essentially 80 percent 

of the people in Germany get fines? 

A. According to the statistics which are available to 

me. 

Q. All right, sir. Is that 80 percent of the people 

23 who commit criminal violations? Or 80 percent of everybody? 

24 

25 

A. 

are fines. 

A 78 660 016 

(Indiscernible) of court verdicts which turn up, 
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Q. Okay so there are civil proceedings involved in 

that number too, correct? 

A. No. Only I'm speaking only criminal proceedings. 

Q. Okay. So then you're saying that, I think you 

said three quarters, but 15 percent receive suspended sent·ences, 

isn't that correct? 

A. Out of 100, 80 percent get fines, and of the rest 

20 percent which --

Q. 

A. 

You said three quarters receive 

Yeah, three quarters suspended sentences. 

11 Q. -- suspended sentences. That's about 15 percent, 

12 give or take. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I'm not a mathematician. 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Okay, good. Let me ask you --

JUDGE TO MR. OSWALD 

Q. It's overruled. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. So you're saying that in criminal cases in Germany 

only five percent of the folks, they go to trial or that are 

convicted go to jail? 
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14 

15 

16 

A. If the statistics are correct and they are from 

the federal bureau of statistics in Germany, this is true, yeah. 

Q. Okay. Out of that five percent you have no idea 

the number that have been put in jail for the violations of that 

man right over there, do you? 

A. No. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Could be all five percent, right? 

I've got no figures and statistics about that. 

Okay. 

Proportion of the criminal offenses. 

Okay. Well let me ask you this. 

But if you, I can add one thing. 

Sir, I'll either ask you a question or the lawyer 

over there will ask you, or the Judge you 

A. Okay. 

Q. I'm trying to keep my train of thought here. 

17 Earlier you testified that after it was all said and done in this 

18 case, basically the German court determined that Mr. Scheerer was 

19 just a liar, isn't that correct? 

20 

21 

A. 

Q. 

That is correct. 

Okay. Also you make a big deal out of the fact 

22 that he wasn't able to disprove his theory, or his ideas or 

23 opinions or whatever it is, he was not allowed to prove, I'm 

24 sorry, his theory that Jewish folks were not gassed at Auschwitz, 

25 correct? 
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1 A. Not correct. The question you put to me was not 

2 correct in the sense it was not the question to prove his ideas 

3 of what (indiscernible). He was not given the opportunity to 

4 testify by experts chosen by the court to prove, to see whether 

5 the conclusions in his (indiscernible) expert about Auschwitz 

6 were true or not. 

7 

8 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. Well-

That's another point. 

I understand. 

Okay. 

You're right. It's a very specific point. 

Yeah. 

The Judge a minute ago asked you a question about 

14 the German court just accepted the fact that two plus two did not 

15 equal five, right? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Yeah. 

I mean basically that's what they did. 

Basically that what is, yeah. 

Q. In this country we call that judicial notice, is 

that the same thing in your country? 

A. I don't know the English term in this country so I 

can't answer that question. 

Q. The German courts will accept some things just 

flat out as given true, correct? 

A. Yeah. And that applies to that Auschwitz thing in 
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1 their eyes. 

2 

3 

4 

Q. 

A. 

Q. 

Okay. 

Yeah. 

And wouldn't you agree, sir, that they've had 40, 

5 50, 60 years to look at that? Hasn't the German nation had 40, 

6 you know, I mean (indiscernible) 55 years at least to look at 

7 that? 

8 A. I'm not an historian. I think that the trial was 

9 not fair because --

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

That's not what I asked you, sir. 

Good. 

Q. My question for you is, isn't it true that the 

German government or the German people, or whoever draft the 

laws, have had 55 years to determine whether or not what happened 

at Auschwitz was correct or not? 

A. They had the time. Correct, yeah. 

Q. Okay. And they've come to the conclusion, whoever 

writes the laws, the judges, whoever's in leadership in Germany, 

come to the conclusion that at Auschwitz people were gassed. 

Isn't that correct? 

A. Absolutely. 

Q. Okay. And so isn't it correct that that's the 

reason why the German court just assumed that as a fact and was 

not willing to let you nor your client fight that issue? 

A. Correct. 
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1 Q. Okay. Earlier, sir, you testified that the 

2 prosecution was justified in law by bringing the section 130 

3 charge against Mr. Scheerer, is that correct? 

4 MR. OSWALD TO JUDGE 

5 Q. Objection, Your Honor, misstates the testimony of 

6 the witness. 

7 A. Well that's precisely what he's asking him. 

8 Didn't he say that. The witness is perfectly free to 

9 DR. AMELUNG TO MR. DOOLITTLE 

10 Q. You misunderstood me. I said that in general, 

11 taking into account the history of Germany in the last century, 

12 it is not, in my personal view, such section in the penal code is 

13 justified, generally speaking. 

14 

15 

16 

A. 

Q. 

A. 

Okay. So. Let me ask you this question then -

Yeah. 

as a follow up to that. Based on the facts, 

17 based on the fact that section 130 did exist at the time Mr. 

18 Scheerer was prosecuted, isn't it a fact that the prosecution 

19 acted appropriately by charging him with that? 

20 

21 

22 

23 

24 

25 

A 78 660 

Q. 

A. 

Q. 

A. 

Q. 

A. 

016 

No. 

It was 

It was 

Okay. 

Wait a 

Let me 

a law, isn't that correct, sir? 

a law, yeah. 

But in it's 

minute 

ask you, sir. It was a fairly simple 

96 September 24, 
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1 as far as we've seen today here in court, isn't that correct? 

2 MR. OSWALD TO JUDGE 

3 

4 

5 

6 

7 

8 

9 

10 

Q. Objection. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. I mean the language. 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor, as to the characterizing 

the law as simple. 

MR. DOOLITTLE TO JUDGE 

Q. I'm asking him for his opinion. If he doesn't 

11 think it's simple, Judge 

12 JUDGE TO MR. OSWALD 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. If you don't think he's capable of answering that 

question then there's some problem with all of the questions you 

asked him as an expert, Mr. Oswald. 

DR. AMELUNG TO MR. DOOLITTLE 

Q. Excuse me, I must correct my answer a bit. I 

think that taking him to court from the legal viewpoint of the 

old 130 version may have been justified. This is one question. 

The other question is did he get a fair trial and the outcome. 

This must be separate. 

A. Okay. Well, you just answered my question. You 

23 did think that the prosecution was justified in bringing that 

24 charge against him, correct? Justified legally. You may not 

25 agree--
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1 

2 

3 

4 

Q. 

A. 

Q. 

A. 

Sir, obviously you didn't agree with it -

Okay. 

You don't agree with the theory or the --

5 JUDGE TO MR. DOOLITTLE 

6 Q. Excuse me, I think what you're trying to get at is 

7 he disagrees with it on the basis of the factual evidentiary 

8 underpinnings of the case, but as a matter of legal theory, he 

9 views it as a legitimate prosecution. 

10 MR. DOOLITTLE TO DR. AMELUNG 

11 Q. Is that correct, sir? Let me ask you this, I'll 

12 try to make it even more simple. 

Yeah. 13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. There was no legal impediment to the government 

bringing that charge against him, was there? 

A. A legal? Sorry, I didn't --

Q. Legal impediment. There was 

A. What does that mean? 

JUDGE TO DR. AMELUNG 

Q. Barrier. 

21 MR. DOOLITTLE TO DR. AMELUNG 

22 Q. Barrier. 

23 JUDGE TO DR. AMELUNG 

24 Q. Impropriety. 

25 MR. DOOLITTLE TO DR. AMELUNG 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. Impropriety. 

JUDGE TO DR. AMELUNG 

Q. Fault. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Fault. Legal standard. You see what I'm saying? 

I guess what I'm getting at is the charge under 130 was not 

faulty on its face. I mean the prosecution has 

A. It was, it was, it was justified. 

Q. Okay. 

A. 

Q. 

From, when beginning the proceedings. 

Let me ask you this. Based on what your client 

12 was charged with and actually convicted of, what was the 

13 sentencing range for his case? 

14 

15 

A. 

Q. 

What was the? 

We call it sentencing range here in the United 

16 States. Could he have received a fine or 10 years in jail? What 

17 

18 

19 

20 

could he have received? 

A. Yeah. I know. He could have received at the 

utmost five years imprisonment. 

Q. Okay. So he received 14 months in jail, isn't 

21 that correct? 

22 A. Yeah. 

23 Q. Okay, so that's significantly less than even half 

24 

25 

of the possible sentence, correct? 

A. That in theory is correct. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. Okay. I have a feeling you really don't care for 

the fact that you lost this case, do you? 

of them? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I would be happier if I have won it, yeah. 

How many of these have you won, sir? 

Pardon? 

How many of these have you won, have you won a lot 

Of cases of this kind? 

I guess you're a criminal lawyer by trade, 

10 correct? 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I quite a lot of criminal. 

Okay. Pretty high success rate? 

Yes. 

Okay. 

Yes. 

So wouldn't you agree with me, and I think you 

17 already have, that losing this case hasn't sat very well with you 

18 has it? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Sorry, could you repeat the question? 

You're not happy that you lost this case, correct? 

Correct. 

Okay. 

(Indiscernible. ) 

JUDGE TO MR. DOOLITTLE 

Q. I would be happy to 
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1 

2 

3 

4 

5 

6 

7 

8 

JUDGE TO DR. AMELUNG 

Q. Excuse me, sir. 

JUDGE TO MR. DOOLITTLE 

Q. I would be happy to have the answer to one of the 

questions you tried there, Mr. Doolittle, before you superceded 

it by another. 

JUDGE TO DR. AMELUNG 

Q. Of the 20 or so cases of this nature under section 

9 130, have you been successful in any of them? 

10 A. I can't think of that because it always comes down 

11 to the question of section 244 and the rule of having evidence. 

12 And so far as I know and I know from colleagues and I get quite a 

13 lot of information of these topics, no, there's no way in 

14 Germany, neither at the time of Mr. Scheerer's case nor now that 

15 the court would accept giving evidence on that topic. 

16 Q. All right, sir, but it would be possible to win a 

17 case of this nature if you could satisfy the court that the 

18 individual did not make the publication --

19 A. Yeah. 

-- did not make the utterance -

Exactly. 

20 

21 

22 

Q. 

A. 

Q. -- did not engage in the distribution of the 

23 leaflets, correct? 

24 

25 

A. Exactly, yeah. 

JUDGE TO MR. DOOLITTLE 

A 78 660 016 
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2 

3 

4 

5 

6 

7 

8 

Q. Mr. Doolittle, anything further? 

A. I do have a couple more, Judge. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Sir, early on in your testimony you were speaking 

of the police that actually investigated the case against Mr. 

Scheerer? 

A. 

Q. 

I did. 

Would you please state who that was again? I 

9 didn't understand. Was that the Mannheim police or who was that? 

10 A. So far as I know from my files the investigations 

11 were done by the Landeskriminal in Badenwutenburg which is the 

12 central police unit of the Landebadenwutenburg, which is seated 

13 in Stuttgart. 

14 Q. Okay. 

15 JUDGE TO DR. AMELUNG 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. In effect, sir, in plain language for us, that's 

the state police, is it not? 

A. In the land. Yes. In the land. 

Q. 

A. 

Q. 

A. 

Q. 

In German the word Lande means the state, correct? 

Yeah, correct. Germany's--

Such as Hesse or Badenwutenberg. 

Exactly, exactly yes. That's true. 

All right. There's a police establishment for the 

entirety of each state, is that correct? 

A. Absolutely. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q. And then are there also local police agencies such 

as for the city of Mannheim? 

A. Yeah. Your Honor, that's correct. 

Q. Or the city of Stuttgart? 

A. Yeah. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Sir, based on what the Judge is asking, these were 

not your lower level polizei, or the regular police that handle 

traffic violations and that sort of thing? 

A. Exactly. 

Q. Okay. This was the state's criminal investigative 

office I guess? 

A. 

Q. 

Yeah. 

Okay. Earlier upon a question from Mr. Oswald, we 

15 were getting into this distinction about the resources that that 

16 office that investigated this case had, and you had agreed that 

17 it's a state office so they're going to have more resources 

18 than 

19 

20 

A. 

Q. 

True, true. 

-- your regular run of the mill police officer, 

21 right? 

22 

23 

A. 

Q. 

True, yeah. 

Okay. And wouldn't you agree that on a crime like 

24 this that the local polizei, that they're out there issuing 

25 traffic tickets, they're not really going to be the ones to 
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1 investigate this type of case --

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. 

Q. 

Exactly. 

-- would they? 

A. Exactly. Exactly. 

Q. So wouldn't you agree that it was the proper 

people to investigate this case? 

A. I would. 

Q. Okay. And you said that this agency is broken 

down into a couple different divisions within itself, isn't that 

correct? 

A. 

Q. 

True. 

Okay. And do you remember what any of the other 

13 divisions are? You said one was political --

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. So far as I know there is one for organized 

crime 

Q. Okay. 

A. -- washing money for example, which can form 

illegal drug trafficking and so on. 

up --

Q. Right. So within that office itself they split 

A. 

Q. 

They are specialized, yeah. 

Okay. Earlier you said that, I even hesitate 

23 getting into this, the Deckert judge? Apparently the Deckert 

24 judge quit or retired 

25 A. Yeah. 
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1 Q. Saying it was health reasons but you think it was 

2 something else? 

3 A. He was, yeah, he was, I use that he was crucified 

4 in the media, which sounds very strict and hard. But I gave to 

5 

6 

7 

8 

9 

10 

11 

Mr. Oswald a copy and I would like to produce that to the court. 

Q. The Service 

JUDGE TO DR. AMELUNG 

Q. Let me suggest, sir, that what you've described is 

not something with which we have no familiarity here. It has 

certainly happened here in this country that one or more judges 

will be "crucified in the media" for whatever they may have done 

12 or left undone. So--

13 A. Okay. 

14 Q. -- I mean this is not something beyond our 

15 familiarity. It doesn't take a great deal to grasp the concept 

16 

17 

18 

19 

20 

21 

that you're advancing. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead, Mr. Doolittle. 

A. Thanks, Judge. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. This judge in the Deckert case, he publicly said 

22 he was retiring because of health reasons, right? 

23 

24 

25 

A. Yes. 

Q. Okay. But it's your opinion that he retired based 

on the backlash or the publicity that surrounded Deckert? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. I'm not, I can't say yes or no to this question 

because I'm not a medicine and I don't know his health record. 

Q. Okay. 

A. But you can't be absolutely sure that the impacts 

of the Deckert case and the reaction of the media added at least, 

to say the least, to this decision to leave office. 

Q. Oh, so the media was involved. So I guess some of 

the people in Germany did not appreciate the decision of the 

judge in Deckert either, right? 

A. True. 

Q. So it wasn't, you singled out earlier federal or 

government officials like Chancellor Kohl, I believe. It wasn't 

just Chancellor Kohl that didn't like his decision, was it? 

A. Chancellor Kohl and quite a lot of other people 

amongst the politicians commented on the decision of the court 

and said it was a scandal. 

Q. Well let's get away from the politicians, sir. 

Let's say German public. The public wasn't very happy about this 

decision were they? 

A. One should, the German, the question would be is 

21 the media, could be the media identified with the public. I 

22 think this another kettle of fish. 

23 Q. Well no, that's not exactly what I asked you, sir. 

24 You're--

25 JUDGE TO MR. DOOLITTLE 
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1 Q. Let me jump in here just a moment. 

2 JUDGE TO DR. AMELUNG 

3 Q. I understand why you would assume that he was 

4 taking his leave from what you said about the media, but the 

5 question actually does not necessarily involve the media. He's 

6 asking for your personal assessment of what the genuine public 

7 opinion was. Whether the media reflected that or otherwise. 

8 A. I have no record about the general public opinion. 

9 I only read the papers that there was a public outcry. Whether 

10 the men, if (indiscernible), whether he would understand such a 

11 verdict turned out, I doubt it really. But I have no 

12 information, proved information about that. So far as I know 

13 there was no opinion poll. I can't (indiscernible). I just 

14 

15 

don't know. 

Q. By the say, sir, while Mr. Doolittle is thinking 

16 of his next question, is there a federal police in Germany? 

17 

18 

19 

20 

local? 

A. 

Q. 

A. 

Yes, there is. 

So there is a national police as well as state and 

Yeah. Yeah. 

21 Q. Okay. Just a matter of curiosity on my part, 

22 nothing more. 

23 JUDGE TO MR. DOOLITTLE 

24 

25 

Q. 

A. 

A 78 660 016 

Go ahead, Mr. Doolittle. 

Thanks, Judge. 
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MR. DOOLITTLE TO DR. AMELUNG 

Q. Sir, you've been practicing law since 1983 I 

believe, is that correct? 

A. That is correct. 

Q. Okay. And do you feel like you can express a 

pretty good opinion on the representative form of government that 

you have in Germany? 

A. Yes, I think so. 

Q. Okay. Let me ask you this hypothetical. If the 

10 people didn't like a certain law in your country, isn't it true 

11 that they can use a representative process to have their 

12 representatives attempt to change that law? 

13 A. In theory, it is possible but in practice no. As 

14 I would, yeah, it may sound a bit peculiar in the States, but 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Germany is not a normal state. (Indiscernible.) 

Q. Okay. 

JUDGE TO DR. AMELUNG 

Q. Well, excuse me for interrupting, sir, are you 

making that statement in a broad general sense or simply in 

connection with the specific proposition of section 130? In 

other words are you saying that in your judgment, whatever the 

political question might be, that the general public through the 

electoral voting process is only theoretically able to change the 

political state of affairs in Germany, and or the laws? 

A. In theory that chance is given but in practice a 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

minority political group, even according to the law, has not a 

fair chance to gain a lot of votes. Because according to the 

constitution, their equality looking at the political parties, 

but in fact, for example, if your party is regarded by the 

minister of interior affairs in Germany as being extremist, which 

may be of the right, of the left, you commit an offense, being 

for example a civil servant. So in practice that sort of thing 

works out that being a civil servant you can't carry out duties 

and carry out a lot of work and can't stand for elections in a 

party which has given that (indiscernible) of the extreme right 

or the extreme left. For example in the army 

Q. All right, sir. Well I understand you now, but 

other than dealing with the fringes if I may use that term, those 

people on the limits 

A. Yeah. 

Q. 

A. 

Q. 

-- one side or the other -

Yeah. 

-- I think Mr. Doolittle was trying to find out 

19 from you if in general the public, through the voting process, 

20 can see that their will is done. In other words if 60 percent, 

21 shall we say, of the voting public is -- well, for example, let's 

22 be specific. If 60 or 70 or 80 percent of the voting public 

23 wanted section 130 abolished, it could be done through their 

24 vote, could it not? 

25 A. It could. 
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Q. Or their representatives? 

A. It could. 

Q. The process is there. 

A. The process is there, yes. 

Q. Now if it's one percent on one 

A. I understand. 

1 

2 

3 

4 

5 

6 

7 Q. that wants this done, let me 

8 the results would be the same here. 

9 MR. DOOLITTLE TO DR. AMELUNG 

end --

assure you 

10 Q. Let me ask you this, sir. The German legal 

11 profession in your opinion, it's looked upon in quite high 

12 esteem, isn't it? 

That's right. 

that 

13 

14 

A. 

Q. In fact isn't it true, sir, that the German legal 

15 system is world recognized as being a fine legal system? 

16 

17 

A. 

Q. 

I think is the general opinion, yeah. 

Okay. And wouldn't it also be true, sir, that the 

18 people that practice in the German legal system are also looked 

19 upon as being well-qualified and very knowledgeable? 

20 

21 

A. 

Q. 

That's correct. 

Okay. And in fact it takes a lot of studying to 

22 do this doesn't it? 

23 

24 

A. 

Q. 

Unfortunately, it does, yeah. 

Okay. Based on that perception, isn't it in fact 

25 true that, much as you don't like the decision, isn't it in fact 
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1 true that he did receive a fair trial? 

2 

3 

A. 

Q. 

It is not true in the Scheerer case. 

Okay. Are you familiar -- direct the Court's 

4 attention to Exhibit 4, counsel, opposing counsel's attention to, 

5 it looks like Exhibit 4, tab 60. Sir, are you familiar with 

6 somebody by the name of Dr. Tobin (phonetic sp.)? 

7 

8 

9 

A. 

Q. 

A. 

I've heard of him. 

Okay. How are you familiar with him? 

I never acted for him as a lawyer. I only know 

10 the case from the reading. 

11 

12 

13 

Q. 

A. 

Q. 

Okay. He's a revisionist, isn't he? 

I think so. 

Okay, and I believe he actually went to jail, 

14 didn't he? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

So far as I know he didn't. Not in Germany. 

Well at this tab, sir, page 996 of Exhibit, I 

guess it's Exhibit 4, it says that Dr. Tobin was sentenced by a 

German court last month to 10 months in jail for inciting racial 

hatred and defaming the memory of people murdered --

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor, argumentative. 

MR. DOOLITTLE TO JUDGE 

Q. I'm reading, how can that be argumentative, Judge? 

24 DR. AMELUNG TO MR. DOOLITTLE 

25 Q. Excuse me. 
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3 

4 

5 

{) 

7 

8 

9 

10 

MR. OSWALD TO JUDGE 

Q. He's arguing, Your Honor, I mean it's something 

that's already in evidence. 

MR. DOOLITTLE TO JUDGE 

Q. I'm going to -

DR. AMELUNG TO MR. DOOLITTLE 

Q. I'm sorry, I must make a statement. I mistook 

your question because I thought, there's a big difference in 

Germany whether you put somebody to jail to keep them, to make 

sure that he appears to court, or whether if you want a sentence. 

11 And I took the second meaning out of the question. So far as I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know he entered Germany and he was arrested at Mannheim court by 

the prosecution and then he spent a couple of months, I don't 

know long, he spent a couple of months in Germany, but then he 

flew back to Australia. 

A. Okay, so this article which refers to the fact 

that he was in jail for seven months, even though it also refers 

to the fact that he was sentenced to 10 months, you think the 

seven months was prior to trial, is that what you're saying? 

Q. Prior to trial. 

A. Okay. Isn't it fact, sir, that other revisionists 

have been put in jail? 

Q. 

A. 

Q. 

A 78 660 016 

Yes. Wait a minute, if you -

After trial. 

No. Sorry? 
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Q. There are some people left the country before they 

went to trial. For example General, the ex-General Remer 

(phonetic sp.) left the country. So far as I know he got a 

jkm 

1 

2 

3 

4 

5 

6 

sentence of over two years. 

A. Okay. What happens when you leave Germany? After 

7 your trial and after your sentence, what happens legally to 

8 someone like your client over here who left Germany after he was 

9 convicted? 

10 Q. Yeah. It is a question which is simply answered. 

11 The prosecution sends you a letter (indiscernible), a letter by 

12 post that you should turn up at the jail. If you don't turn up 

13 giving your notice of about, in practice between 14 days in two 

14 months, if you don't turn up at jail, a court warrant is taken 

15 out. In other words, you risk leaving the country or the other 

16 way around, entering the country that you are arrested by the 

17 police and then that they put you to jail to whom you are 

18 sentenced. 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

A 78 660 016 

And that in fact happened in this case, correct? 

You received a letter and 

Wait a minute. 

Okay. 

So I was thrown out of the case by Mr. Scheerer -

You were, I'm sorry, what did you say? 

I was, the mandate was finished for Mr. Scheerer 
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3 

4 

5 

6 

7 

8 

9 

10 

during the court session in Stuttgart and for that reason I 

acted, I finished the Stuttgart case but I was not in touch, 

neither by Mr. Scheerer nor by my, by the attorney in law acting 

after me, so I was not, I did not get any information. But I 

tell you that, that there's a chance of 99 percent that the court 

warrant was drawn out immediately after he did not turn up at 

jail. 

Q. Okay. The reason why --

A. 

Q. 

This is an automatic process. 

Yes. The reason I thought that was kind of odd, 

11 and I'm sure the Judge and counsel over here did, is that in the 

12 United States when you represent someone --

13 A. Yeah. 

14 Q. -- the court usually sends that order to the 

15 lawyer. Did you not get an order saying present him? 

16 A. No. I did not, this is a thing which you said 

17 here about the,States applies to Germany too, but the thing is 

18 that he had another lawyer acting for him before, after I did my 

19 work. 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

A 78 660 016 

Oh, okay. So-

So this wasn't --

He had a lawyer through the appellate process? 

Yeah, yeah. 

Okay. 

Exactly. 
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1 JUDGE TO DR. AMELUNG 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. 

A. 

You did not take the appeal, sir? 

No, I did not. 

Q. All right, sir. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead, Mr. Doolittle. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Earlier Mr. Oswald was asking you questions about 

a document that's included here and we looked at section 130 and 

then we also looked right below that, and it said I think section 

131 or 33? 

JUDGE TO MR. DOOLITTLE 

Q. 131. 

A. 131. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Is it my understanding 

JUDGE TO MR. DOOLITTLE 

Q. It's page 125 of Exhibit 4. Go ahead. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. Is it my understanding, sir, that after Mr. 

21 Scheerer's case, the law was revised, that provision of law was 

22 revised and is now reflected in section 131? 

23 A. It's now so far as I know in one, the law was 

24 changed, that's true, in 1994. And the old, so far as I know, 

25 the old 131 is now in the new 130. I've got my legal rules here, 

A 78 660 016 115 September 24, 2001 



jkm 

1 I could look it up. 

2 Q. No, I just wanted to know, just so I'm clear. 

3 Wouldn't you agree that the law was actually tightened --

4 

5 

6 

7 

8 

case? 

A. 

Q. 

A. 

Q. 

Absolutely. 

-- or made more difficult after Mr. Scheerer's 

The law was tightened. No question about that. 

Okay. I think this was asked earlier and if you 

9 don't know the answer it's okay. Are you aware of what appellate 

10 process took place after Mr. Scheerer's case, after you handled 

11 him at trial? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Sorry, I didn't get that. 

Do you happen to know what happened to his appeal? 

The appeal was turned down. 

Okay. By who? 

By the Bundes (indiscernible), which is the 

federal, the highest federal court in criminal procedures. 

Q. Okay. 

A. It's not the constitution court, but the highest 

court in criminal procedures. They turned it down. 

Q. Since you've been practicing law since 1983, has 

this law regarding incitement of racial hatred and inciting the 

masses and that sort, has that been in place since 1983? 

A. 

Q. 

A 78 660 016 

So far as I know yes. 

Okay. 
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1 A. The fundamental change, quite a lot of change took 

2 place in 1994. 

3 Q. In Germany do you have a legal process by which 

4 you can take a constitutional claim? Like for example, sir, if 

5 

6 

7 

8 

9 

10 

11 

you thought 130 was unconstitutional 

A. Yeah. 

Q. Do you have a process by which you can file a 

legal action to get 130 overturned based on its 

constitutionality? 

A. 

Q. 

If, yes, we have. 

Okay. Just if you would, tell the Court over the 

12 last 17, 18 years, has that happened yet, as far as you know? 

13 Has anybody taken an action 

14 

15 

16 

17 

18 

regard? 

A. 

Q. 

Yes. 

-- and has the court made decisions in this 

A. No. I don't know, so far as I, I don't, so far, 

if you can go to the constitution court, and you must say that 

19 your constitutional rights were violated. So far as I know in 

20 

21 

22 

23 

24 

25 

these cases concerning Holocaust denial matters and 130, old one 

or new version, I myself went to court, to the constitution court 

without success and I never heard of a successful, successful 

apply to the constitutional court. 

Q. Would you, sir, agree with me that in, and maybe 

I'm wrong, but wouldn't you agree with me that fair trial, what 
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1 we call fair trial here in the United States, isn't that a 

2 fundamental constitutional right for Germans? 

3 

4 

A. 

Q. 

It is. 

Okay. Are you aware Mr. Scheerer has appealed his 

5 decision to the constitutional court based on the fact that he 

6 did not receive a fair trial? 

7 A. So far as I know, in any case I did not go to the 

8 constitutional court for him and you should put that question to 

9 Scheerer. 

10 Q. That's fine. Well I'm going to ask you as a 

11 lawyer, sir, over the last 17, 18 years, have you ever seen -- do 

12 you know the law on fair trial? 

13 

14 

15 

16 

17 

18 

19 

A. Yes I do. 

Q. Okay. And have you ever seen an adverse decision 

to an individual that's raised a constitutional claim of fair 

trial at the higher court? 

A. I never acted as a lawyer in such cases but there 

were some cases where people went to the constitutional court, 

say I remember one case when the chap said my procedures are 

20 lasting too long. And the constitutional court said it is 

21 ridiculous to have court proceedings going on for over 10 years, 

22 this is not a fair trial. 

23 

24 

25 

Q. 

A. 

successful. 

A 78 660 016 

Okay, so 

So there were cases where the applicants were 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q. So this high court in Germany that handles 

constitutional law issues has found in favor of the individual 

who files a claim based on fair trial? 

A. They are minute, very seldom and minute cases 

where the applicants are successful. I don't know any case with 

a political background of that sort we're dealing now, where the 

applicants were successful. I went there once for, for 

(indiscernible), who went to exile too, and I was not successful. 

Q. Okay. Wouldn't you agree with me, sir, that 

possibly one of the reasons why people aren't so successful in 

raising constitutional claims of fair trial at that court is the 

fact that the German system is so skilled and so good and such a 

good legal process? 

MR. OSWALD TO JUDGE 

Q. 

A. 

Objection, Your Honor, it's a compound question. 

I'll (indiscernible). I'll overrule that. I 

17 think Mr. Doolittle's simply using a series of words to make sure 

18 the witness understands what he's getting at. 

19 MR. DOOLITTLE TO JUDGE 

20 Q. That's what I was doing, Judge. 

21 JUDGE TO DR. AMELUNG 

22 

23 

24 

25 

you can. 

Q. Go ahead, sir, and answer the question if you feel 

If you need to repeat it please say so. 

DR. AMELUNG TO MR. DOOLITTLE 

Q. Yeah, please. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. Okay. What I'm asking, I'm going to try to be 

more simple because I was trying to make sure you understood what 

I was asking. Is it a possibility that the reason that there are 

not a whole lot of decisions out there on fair trial, is because 

the German process is such a good legal process? 

A. This is, this is possible, yes. 

JUDGE TO DR. AMELUNG 

Q. Has there ever been a challenge, a constitutional 

basis of section 244? 

A. 

Q. 

A. 

Q. 

Yes, of course and it failed. 

All right, sir. Was it on a case of this nature? 

I did a case of that nature myself. 

Is that the one 

A. Saying that it was against free speech not to 

allow the accused to prove that his theories also were correct, 

16 and I failed. I myself failed. 

17 Q. And was that at the constitutional court level? 

18 A. It was, yes. 

19 Q. All right. 

20 A. Exactly. 

21 Q. Let me ask you this. If you take an appeal to the 

22 highest criminal court, as we know occurred in this case --

23 

24 

25 as well? 

A. 

Q. 

A 78 660 016 

Yeah. 

-- is it possible to make such an argument there 

120 September 24, 2001 



j km 

1 

2 

A. 

Q. 

Of course. 

All right. You are required to go all the way to 

3 the constitutional court in order to make such a challenge? 

4 A. 

5 first of all 

6 

7 

Q. 

A. 

No. Just the other way around. You must go, 

All right. 

-- to the highest court and after that it's 

8 absolutely necessary to, that you take all the legal measures and 

9 then you go to the constitution court. 

10 Q. I understand, sir. 

11 JUDGE TO MR. DOOLITTLE 

12 

13 

14 

15 

16 

17 

MR. 

Q. 

A. 

Q. 

A. 

DOOLITTLE 

Q. 

Mr. Doolittle, anything further? 

Just a couple questions, sir. 

You said that 20 minutes ago. Go ahead. 

I'm sorry, I'm sorry. 

TO DR. AMELUNG 

Based on what the Judge just asked you, it's 

18 similar to our process here in the United States. Can that 

19 highest criminal court, can it actually adjudicate a 

20 constitutional issue? For example, can that court say, didn't 

21 get a fair trial, go on back. Violation of the constitution. 

22 

23 

A. 

Q. 

Yes it can. 

Okay. Last couple questions, sir. I noticed from 

24 your curriculum vitae, are you a member of these organizations --

25 A. No. 

A 78 660 016 121 September 24, 2001 



jkm 

1 

2 

3 

4 

5 

6 

7 

Q. -- or do you represent these people? 

A. No. No. Not at all. I'm not a member of any 

political organization, neither formal or not formal, 

(indiscernible) of no political party. 

Q. Okay. 

JUDGE TO DR. AMELUNG 

Q. Is that unusual for you, sir, or is that typical 

8 of lawyers in your country? 

9 A. I tell you what, the deputy, the vice chairperson 

10 of the National Democratic party of Germany was going to be 

11 (indiscernible), but there's a case at the constitutional court 

12 is a practicing lawyer. And there are other practicing lawyers 

13 who are prominent figures in the so called extreme right, but I 

14 stand away from these things because it's no good to be 

15 identified with clients in that matter. 

16 Q. Well I can appreciate, sir, but my question was 

17 more general. 

18 A. Yes. 

19 Q. Is it common for lawyers in Germany to avoid 

20 politics of any kind? Or are you somewhat unusual in that sense? 

21 A. I wouldn't, there are lots of lawyers who are 

22 members of other parties, but the question is a clear yes if you 

23 speak of the extreme right. 

24 Q. All right. 

25 JUDGE TO MR. DOOLITTLE 
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1 Q. Go ahead, Mr. Doolittle 

2 DR. AMELUNG TO JUDGE 

3 Q. Which is (indiscernible) minority. 

4 JUDGE TO MR. DOOLITTLE 

5 Q. You should have no more than one question left by 

6 now. 

7 A. I think I've narrowed it down to one, Judge. 

8 MR. DOOLITTLE TO DR. AMELUNG 

9 Q. I look at your curriculum vitae, sir, and I notice 

10 just a flavor that blends through of your clients, and that would 

11 be that many of the people you represent are considered right 

12 wing extremists, correct? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

17 that correct? 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

MR. DOOLITTLE 

Q. 

A. 

JUDGE TO MR. 

Q. 

Exactly, yeah. Exactly. 

Are they also tabbed Neo-Nazi, some of them? 

Yes. 

Okay. Many of them Holocaust revisionists, isn't 

Some of them, not all. 

Okay. 

TO JUDGE 

I'll pass the witness, Judge. 

All right. 

OSWALD 

Before you redirect, Mr. Oswald, let me just ask 

25 one question here. 
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2 

3 

4 

5 

JUDGE TO DR. AMELUNG 

Q. Sir, you have indicated several times that you 

feel that Mr. Scheerer did not get a fair trial in Stuttgart. 

A. 

Q. 

That's my conviction. 

Yes, sir. What I wish to know is this. When you 

6 say that are you expressing your opinion that he was not dealt 

7 with fairly under the existing law, in other words the existing 

8 law was not applied fairly to him in its general interpretations 

9 now, I'm not trying to argue whether 244 should be interpreted 

10 one way or the other. Or are you saying what is your opinion as 

11 to how he should be treated in the sense that the law should be 

12 changed to allow him to be treated in the way you think he should 

13 be treated? 

14 A. I think there was nothing wrong with the law, but 

15 it was he was treated in an unlawful manner. In other words, the 

16 law was okay, but the way it was put on the Scheerer case was 

17 

18 

19 

20 

21 

wrong. 

appeal? 

Q. And those arguments presumably were made on 

You made them at the trial court, correct? 

A. 

Q. 

Yes, but I, I failed. I failed. 

All right. And presumably when his appeal was 

22 taken by another attorney, that attorney would have made those 

23 same claims --

24 

25 

A. 

Q. 

A 78 660 016 

Yeah. 

-- at a higher level. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

changed? 

A. 

Q. 

(Indiscernible.) Exactly. 

Would it be your opinion that 244 should be 

A. No. There's wrong about 244. What is necessarily 

is another use of that clause in German courts. 

Q. You disagree with the court's interpretation of 

that clause, is that correct? 

A. Exactly. 

Q. 

A. 

All the way up to the highest level? 

Exactly. Yeah. 

JUDGE TO MR. OSWALD 

Q. All right. Mr. Oswald, do you have any redirect? 

A. I do, Your Honor. 

14 MR. DOOLITTLE TO JUDGE 

15 Q. Judge, before Mr. Oswald gets going can you again 

16 direct me to that section 244? I've kind of lost --

17 

18 

A. 

Q. 

Page 1271 of Exhibit 4. 

Thank you. 

19 MR. OSWALD TO DR. AMELUNG 

20 Q. Dr. Amelung, before District Counsel asked you 

21 about your beliefs of the legitimacy of section 130. What are 

22 your beliefs on the legitimacy of that law when the only 

23 allegations are that the individual was involved in free speech, 

24 as opposed to any other activities, such as incitement or those 

25 types of things? Only dealing with free speech? 
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1 

2 

3 

4 

5 

6 

JUDGE TO MR. OSWALD 

Q. Well now excuse me, Mr. Oswald, many times 

incitement is a verbal process, is it not? How do you 

distinguish incitement by verbal processes from free speech? 

A. There'd be a motivation, Your Honor, the 

individual has the intention of trying to motivate others to do a 

7 certain type of activity. In this case, Your Honor, what we're 

8 saying is that Mr. Scheerer was a scientific report about whether 

9 or not the compounds that were found on the walls of the gas 

10 chambers in Auschwitz --

11 Q. I understand. He advanced that argument at his 

12 trial according to the court's judgment. 

13 

14 

15 

A. Correct, Your Honor. 

Q. And they rejected it. 

evidence that they had before them. 

I just want to clarify -

They rejected it on the 

As the witness has said the 

16 decided that he was a liar. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Your Honor, my question is different. 

But at any rate, to go back to the original point 

that I was trying to clarify, free speech is a very broad term, 

and 

MR. OSWALD TO DR. AMELUNG 

Q. Was there 

JUDGE TO MR. OSWALD 

Q. -- since incitement could take various forms, some 

of which manifestly are verbal in nature, then the two merge at 
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1 that point and it becomes difficult to distinguish them. 

2 MR. OSWALD TO DR. AMELUNG 

3 Q. What evidence came in the trial, Dr. Amelung, 

4 about how in the report itself, that there was any incitement 

5 contained in the report? 

6 A. Nothing. In the report itself, not even the 

7 court's said that the report itself there was any incitement of 

8 racial hatred against Jews or anybody else. Nothing of the kind. 

9 Not at all. 

10 Q. And in fact isn't it correct that the court, in 

11 branding him a liar, didn't allow him to put on any evidence at 

12 all of the truth, in fact --

13 JUDGE TO MR. OSWALD 

14 Q. Well you've already covered that, Mr. Oswald, 

15 that's been covered many, many time, and the witness has already 

16 told us that the problem for Mr. Scheerer was that the court, 

17 incorrectly in their collective judgment, deemed that the 

18 prologue and the epilogue were part and parcel of the publication 

19 and that he was responsible for all three, not just the middle. 

20 That's what I understand the evidence to be. 

21 

22 

23 

24 

25 

A. Including the middle. Your Honor, including the 

middle of course. 

Q. Yes, but the middle is sanitary, shall we say? 

A. 

Q. 

A 78 660 016 

Yeah, yeah. They said he 

The problem for the court was in the beginning and 
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1 the end, the prologue and the epilogue, is that not what you 

2 said? 

3 A. Not only. They said that he used the report only 

4 as a means to incite racial hatred against Jews. They saw only 

5 politically motivated. And they said that the conclusions A and 

6 B in the report are, were lies and wrong. For that reason they 

7 refused him to put in, to give evidence about that. 

8 Q. But to the extent that the report contained 

9 inflammatory language, it was in the prologue and the epilogue, 

10 is that not true? 

11 

12 itself. 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Yes. Only there. Not in the chemical report 

Correct. 

Yeah. 

And Mr. Scheerer denied that he was responsible 

16 for the prologue or the epilogue. He was simply a scientist who 

17 had done a scientific report. 

18 

19 

20 

21 

22 

A. Yeah. Exactly. 

Q. And the court rejected that 

A. Yeah. 

Q. That we do not believe his 

A. Yeah. 

23 MR. OSWALD TO DR. AMELUNG 

argument. 

protestations. 

24 Q. Who wrote the prologue and the epilogue, Dr. 

25 Amelung? 
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

JUDGE TO MR. OSWALD 

Q. Does it matter? 

A. Yes it does, Your Honor. I believe that it does. 

Q. Well I think the judgment indicates it was 

attributed to somebody else. 

DR. AMELUNG TO JUDGE 

Q. Yeah, it was. 

MR. OSWALD TO DR. AMELUNG 

Q. 

A. 

Q. 

And --

(Indiscernible.) The former general. 

And what involvement did Mr. Scheerer have in the 

12 publication of that, if any? 

13 A. To my best --

14 JUDGE TO MR. OSWALD 

15 

16 

17 

18 

19 

20 

Q. If you've got to ask somebody, ask Mr. Scheerer? 

MR. OSWALD TO DR. AMELUNG 

Q. What evidence was adduced at trial that 

demonstrated what responsibility Mr. Scheerer had for -

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, we're not going to go through the 

21 evidence from that court. It's all contained, what the court 

22 relied upon is contained in their judgment, and I'm not going to 

23 sit here and act as an appeals court and decide whether or not 

24 they accurately assessed the veracity and credibility of the 

25 various witnesses. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. AMELUNG 

Q. Before, you made a statement about your belief 

about the legitimacy of section 130 of the German penal code. 

What is your opinion about the legitimacy of section 130 when it 

is used to prosecute someone purely for a speech crime? 

A. This is a clearly abuse, a (indiscernible) use for 

political reasons. It's sad to say that as a general lawyer but 

it is my conviction. 

JUDGE TO DR. AMELUNG 

Q. In that sense you think it should be changed? 

A. There's not, as I told you, Your Honor, there's 

nothing wrong if somebody stirs up racial hatred against Jews, 

for example, let's put to concentration camp whatsoever, this is, 

should be a criminal offense. There's no doubt about that. But 

it is not correct and not fair to say you are doing that when 

somebody says I doubt whether there was this or that in history. 

So there's nothing, there's nothing, there was nothing wrong with 

the old version of 131, 130, 130, yeah, in the old version, but 

the use and the use, the court did was wrong. So the way they 

21 applied it this is my objection. This was my objection. 

22 

23 

24 

25 

JUDGE TO MR. OSWALD 

Q. Next question, Mr. Oswald. 

MR. OSWALD TO DR. AMELUNG 

Q. So where the court uses it as they did in this 

A 78 660 016 130 September 24, 2001 



jkm 

1 case in 130 to prosecute someone who is legitimately looking into 

2 history, what is your belief about whether or not that is a 

3 legitimate prosecution? 

4 

5 

6 

7 

8 

9 

10 

A. It's utterly illegitimate. It's not legitimate at 

all. 

Q. How long has 130 been on the books? 

MR. DOOLITTLE TO JUDGE 

Q. Judge, I asked the question earlier, I asked this 

witness how long it's been on the books since 1983 when he's been 

a practicing lawyer, and he said he thought it's been on the 

11 books since that point. I think this question's been asked and 

12 answered. 

13 A. No, the question has not been asked when it was 

14 put on the books. He just said it was there when he started 

15 practicing. 

16 DR. AMELUNG TO MR. OSWALD 

17 Q. So far as I know in the history of German law it 

18 goes back to a similar clause which was directed against hatred, 

19 stirring up hatred from the left to the bourgeois middle classes 

20 in the German Reich during the, so far as I know, in the 19th 

21 century. So it's a quite, it changed, obviously, the objective 

22 of the thing changed. 

23 A. I want to turn your attention for the moment to 

24 the issue of the penalty in this case. Given the fact that five 

25 years could be the penalty, why is it your opinion within a 
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1 reasonable degree of professional certainty, that the 12 months 

2 in this case was --

3 

4 

5 

6 

7 

8 

9 

Q. Fourteen. 

A. Excuse me. The 14 months in this case was not 

appropriate and not customary? 

Q. According to German law the rules if you are judge 

and you have got to take the decision whether to send to jail a 

person or not, and a suspended sentence or not, you must even by 

German law, take into account the social situation of the 

10 accused. You must take into account and this is a very important 

11 point I want to stress, that the criminal record, and I want to 

12 stress that Mr. Scheerer had no criminal record whatsoever. He 

13 

14 

15 

16 

17 

18 

19 

20 

was just, he was married, he has a little child, he was in a 

stable social surrounding and to send such a person to 

(indiscernible) on suspended sentence can't be justified. 

A. So what would the customary sentence -

JUDGE TO DR. AMELUNG 

Q. Excuse me for interrupting. Is that true in 

virtually any case in your opinion? 

A. It depends on the case. In his case this was not 

21 justified. 

22 

23 

24 

25 

Q. Are you limiting your opinion to cases of his 

nature? 

A. There can be other cases where, where 14 months 

perhaps not suspended are justified. When you, for example, Your 
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1 

2 

Honor, when you have got a criminal record of some significance. 

Q. No, no, no. But he has no criminal record and you 

3 told us that and we know that from the documents. But I just 

4 

5 

6 

7 

8 

9 

10 

wanted to find out, the way you gave your answer it was not clear 

whether you meant that in a case of --

A. Could you (indiscernible) 

Q. I'm saying his nature, I don't mean his social 

situation, I mean the nature of the prosecution --

A. 

Q. 

(Indiscernible.) 

Or were you talking about someone in his social 

11 situation who might have been convicted of some other type of 

12 crime? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

Yes, of course. 

You would argue that you were addressing more the 

social situation than you are the type of crime, is that right? 

A. I, I'm, it's not so much the question of the type 

of crime. I, I'm addressing the Scheerer case in particular. 

Other cases have got other circumstances, other backgrounds, 

other criminal records and so on. I could be mention, I could 

very well if I may ask that, I could be mention very well a case 

where 14 months or one year imprisonment without doubt would be 

justified. (Indiscernible) the case that somebody would say 

23 let's burn the Jews, or let's set on fire the synagogues. In 

24 

25 

that case I would send them to jail, no doubt about that. 

Q. All right, sir. 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. But this case was rather different in my eyes. 

JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

A. Thank you. 

MR. OSWALD TO DR. AMELUNG 

Q. Now District Counsel has talked about how large 

your file was, how much evidence you were able to put in. No 

matter how large the file was, no matter how much evidence you 

would have been able to put in, no matter how many witnesses you 

would have been able to call, how could you possibly have given 

Mr. Scheerer an effective defense, given the fact that the court 

would not allow Mr. Scheerer to put on the defense of the 

underlying conclusions of his report and the scientific nature of 

his research? 

JUDGE TO MR. OSWALD 

Q. We've already covered that, Mr. Oswald. 244, and 

he's addressed it very thoroughly, and the Court I think fully 

understands the position he takes and the position you're trying 

to advance in that regard. Go on to some other subject. 

A. Just a moment, the Court's indulgence. 

JUDGE FOR THE RECORD 

We'll be off the record a moment. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 
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1 Back on the record. 

2 JUDGE TO MR. OSWALD 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. Next question, Mr. Oswald. 

MR. OSWALD TO DR. AMELUNG 

Q. Dr. Amelung, in the prosecution itself what 

evidence was adduced, if any, including the prologue and the 

epilogue about any kind of incitement? 

A. In my eyes nearly none. 

Q. Thank you. 

MR. OSWALD TO JUDGE 

Q. Nothing further, Your Honor. 

JUDGE FOR THE RECORD 

That will conclude the testimony of this witness. 

MR. DOOLITTLE TO JUDGE 

okay? 

Q. 

A. 

Q. 

Judge, may I have some follow up now, if that'd be 

Undoubtedly it's a couple of questions, correct? 

That's my standard phrase, Judge, and I'm sticking 

19 to it. 

20 A. I'm well aware that's the only way you know how to 

21 describe it is a couple of questions. 

22 Q. I'll try to be as brief as possible, Judge. 

23 A. Just as when I offer lawyers the opportunity to 

24 give rebuttal, argument, close of the case, I have yet to have 

25 one that didn't begin by saying, yes, Judge, I'll be brief. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Q. I will limit this, Judge to --

JUDGE TO MR. OSWALD 

Q. That's an oblique tip to you, Mr. Oswald. If you 

will omit that from your lead into whatever rebuttal you may 

offer --

A. I've stricken it from my lexicon. 

Q. -- you will be in a very select group. 

JUDGE TO MR. DOOLITTLE 

Q. 

A. 

Go ahead, Mr. Doolittle. 

Judge, just a couple moments. 

11 MR. DOOLITTLE TO DR. AMELUNG 

12 Q. Sir, on redirect by Mr. Oswald you talked about 

13 how you felt that the sentence of the court was not justified, 

14 correct? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Sorry, what was the 

The sentence of the court 

Yeah. 

-- was not justified. 

Wasn't justified. 

Is that correct? 

A. That is correct. 

MR. OSWALD TO DR. AMELUNG 

15 

16 

17 

18 

19 

20 

21 

22 

23 Q. Your Honor, I'm sorry. Excuse me. May I just ask 

24 the Court to identify the person that's walked in. 

25 A. It does. This is a closed asylum hearing and I --
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1 

2 

3 

Q. No it's not, sir. Nobody's asked it to be closed. 

A. Okay. 

hearing be closed. 

Your Honor, I'd like to move that the 

4 Q. All right. Well just for your benefit, he's part 

5 of the court. Namely, the judge who sits in the next courtroom. 

6 

7 

8 

9 

A. Very good, Your Honor. Thank you very much. 

MR. OSWALD TO SECOND JUDGE 

Q. Excuse me, Your Honor. 

A. That's alright. (Indiscernible) objections to me 

10 for most of the time I've been on the bench, so that's alright. 

11 JUDGE FOR THE RECORD 

12 We'll strike the spectator's comments from the record. 

13 SECOND JUDGE TO JUDGE 

14 Q. (Indiscernible) on the record (indiscernible). 

15 A. If they picked up at all. 

16 JUDGE TO MR. DOOLITTLE 

17 

18 

19 

20 

21 

22 

Q. All right, go ahead, Mr. Doolittle, try again. 

MR. DOOLITTLE TO DR. AMELUNG 

Q. I'm just going to go back. You said that the 

sentence was not justified in your opinion, correct? 

A. 

Q. 

Correct. 

And again, you were the lawyer on the case for 

23 him, correct? 

24 

25 

A. 

Q. 

A 78 660 016 

I was. 

Well I'm going to direct the Court's attention to 
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1 

2 

3 

4 

5 

6 

7 

8 

Exhibit 4, tab 1, pages 122 and 123. Sir, this is where the 

court memorialized what they took into consideration in giving 

the sentence, and wouldn't you agree, sir, that they took into 

account in this case both favorable considerations and 

unfavorable considerations to your client? 

A. Could you, I've got to read it because 

otherwise 

Q. I'm going to ask you a couple specific questions, 

9 sir. Isn't it true that the court --

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor. I ask that the District 

Counsel provide the witness with a copy of the record to which 

he's referring so that he can refer to that. 

JUDGE TO MR. DOOLITTLE 

Q. What page number is this again, Mr. --

A. 

Q. 

A. 

It's page 122, Judge. 

Okay. 

Let the record reflect the Service counsel is 

19 pointing to page 122, and on the middle of the page it's roman 

20 numeral V and it's states sentence, and then I flip the page to 

21 123 and I'm running my hand down the page to show this attorney. 

22 DR. AMELUNG TO MR. DOOLITTLE 

23 

24 

25 

Q. 

A. 

Q. 

A 78 660 016 

I can't agree to these, yes, I know it. 

This is the conviction document isn't it, sir? 

It is, yeah. This is 
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2 
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4 

5 

6 

7 

8 

9 

A. And isn't it true, sir, that this page 122, 

subparagraph, roman numeral V says sentence, right? 

Q. Yeah, it is. 

A. And doesn't it say in the two paragraphs that are 

below that what the court took into effect --

Q. That's true. 

A. 

Q. 

A. 

-- in terms of sentencing this individual? 

That's true, yeah. 

And isn't it true, sir, that the court took into 

10 effect not only the bad aspects of what he did, but any good or 

11 favorable aspects for him? That's what the documents says. 

12 Q. The document that, to that respect is misleading. 

13 A. Okay. Well let me ask you another question about 

14 this document. I also noticed on page 123, it appears that the 

15 court took into account the fact that they could have suspended 

16 his sentence, didn't they? 

17 

18 

Q. 

A. 

Yes, they did. 

And in fact they analyzed the suspended sentence 

19 option and they chose not to suspend the sentence, isn't that 

20 correct? 

21 

22 

Q. 

A. 

That's correct. 

And isn't it also a fact, sir, that on page 123 

23 the court spells out clearly why they chose not to suspend the 

24 sentence? 

25 Q. That's true. 
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1 A. Okay. So isn't it true, sir, that the court took 

2 into account all these things, the totality of circumstances, 

3 both favorable and unfavorable things when they made their 

4 decision? 

5 Q. If you have got an accused to whom you are not 

6 willing to give a fair trial, in other words when the basis of 

7 the verdict are not correct, there's not question that these 

8 

9 

considerations can't be accepted. (Indiscernible. ) 

A. I don't think that was responsive to my question. 

10 Isn't it true, sir, that the court took into account both the 

11 favorable factors and the negative factors against your client? 

12 MR. OSWALD TO JUDGE 

13 Q. Objection, Your Honor, asked and answered. 

14 JUDGE TO MR. DOOLITTLE 

15 Q. He's given you an answer. The document speaks for 

16 itself, Mr. Doolittle. 

17 A. Okay. Thanks, Judge. 

18 MR. DOOLITTLE TO DR. AMELUNG 

19 

20 

21 

22 

23 

24 

25 

Q. Last question, sir. And it's got two parts. 

Earlier you testified that the court used section 130, and I 

believe your term was wrong, against the respondent, isn't that 

correct? 

A. That's correct, yeah. 

Q. Okay. But, sir, I notice from my review of 

section 130 that a person can be charged if they insult somebody, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

if they expose that person or persons to contempt, or if they 

slander somebody, isn't that correct? 

A. You've got page 125, sentence 130, incitement of 

the masses --

Q. No, I don't have that, but that's okay, go ahead. 

I've got, okay, yes. I've got it, thank you. 

JUDGE TO MR. DOOLITTLE 

Q. It speaks for itself, Mr. Doolittle. 

DR. AMELUNG TO MR. DOOLITTLE 

Q. Yeah, it does. 

A. Okay. 

JUDGE TO MR. DOOLITTLE 

Q. You don't need the witness to establish what it 

says. 

15 A. Okay. Then I'll save that for argument. Pass the 

16 witness, Judge. 

17 Q. All right. 

18 JUDGE TO MR. OSWALD 

19 Q. Mr. Oswald? I'm sure that, try as you might, you 

20 can't think of anything further you want to ask this witness, 

21 isn't that right? 

22 

23 

A. 

Q. 

Nothing further, Your Honor. Thank you. 

I was quite correct in my assessment. I 

24 appreciate that. 

25 JUDGE FOR THE RECORD 
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1 All right. The witness will now be excused and we'll 

2 be off the record. 

3 (OFF THE RECORD) 

4 

5 

6 

7 

8 

9 

10 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

The matter of Scheerer. File A 78 660 016. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, who's your next witness? 

A. 

Q. 

Respondent calls Dr. Klaus Nordbruch. 

All right. To what extent is his testimony going 

11 to be duplicative of that which we've already heard from the 

12 attorney? 

13 A. It is not, Your Honor. We intend based on his 

14 expertise to offer him on three issues specifically. First off 

15 revisionism as a political movement in Germany. He is a 

16 professor, excuse me, a Ph.D., and has written books on 

17 revisionism in Germany, the political movement. It's one of our 

18 central elements to our case is to demonstrate that in fact 

19 revisionism is a political movement in Germany. Secondly, he is 

20 an expert on the current status of free speech rights in Germany. 

21 He has written two books on the subject and is a frequent 

22 lecturer and is requested to speak on issues of free speech in 

23 the current climate of free speech in Germany itself. Finally, 

24 

25 

Your Honor, we're going to --

A. In other words in the nature of social commentary, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

speaking in terms of what the status of affairs is and what 

perhaps it ought to be? 

Q. That is correct, Your Honor. 

A. Does it make a difference what it ought to be? 

Q. It absolutely does, Your Honor, and the reason it 

does is because the case law supports the proposition that if in 

fact this is pure speech, and that's what this Court will be 

making a determination on, if it is pure speech, that as a matter 

of law, that that is something that cannot be prohibited, so the 

question is --

A. 

Q. 

A. 

By any country in the world? 

Free speech relating to issues of politics -

Cannot be proscribed by any country anywhere in 

14 the world? 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

19 proscribed? 

20 Q. 

Your Honor, as the law 

That's your position? 

No it's not. 

Then under what circumstances can it be 

Well if we were talking about under certain 

21 circumstances the unlawful overthrow of the government, that's a 

22 different matter and that would only be appropriate if there were 

23 no other effective legal means, the case law supports, effective 

24 outlet for political dissent. If on the other hand it is pure 

25 speech that does not call for unlawful overthrow of the 
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1 government itself, then it cannot be prohibited. Dealing with a 

2 

3 

4 

5 

6 

7 

8 

9 

matter of public concern. 

Q. By any country anywhere in the world, otherwise 

it's persecutory and a person has a right to asylum here, is that 

your position? 

A. That's the position we've taken in our brief, Your 

Honor. And I cited for that proposition 

Q. What I'm trying to get at here, what difference 

does it make what this man thinks the status in Germany is and 

10 what it ought to be? We're dealing with a concrete case here. 

11 Your client was charged with doing certain things, he was 

12 convicted of that, and the question is whether or not that 

13 prosecution was persecutory in nature and whether if he's 

14 required to go back and serve his sentence, that will be 

15 persecutory. Isn't that it? 

16 A. I respectfully disagree, Your Honor. In fact it's 

17 much more subtle than that. There are several different nuances 

18 here, the first of which is whether or not revisionism can be 

19 fashioned as a political philosophy, because if it is a political 

20 philosophy, then there's a whole separate set of rules that apply 

21 as to under what circumstances a government, just the asylum 

22 area, we're not talking about other areas, but in the area of 

23 this Court making a determination of asylum. If it is a 

24 political movement there's a different set of rules that apply 

25 and various restrictions that will provide. We're not 
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1 prohibiting the country from doing it, we're just saying that if 

2 a person does articulate a matter of public concern that relates 

3 with politics and that person is persecuted because of it, we 

4 will provide safe haven in the United States. We're not making a 

5 statement at all about interfering in another country's internal 

6 affairs, we're just saying that the individual who flees from 

7 that is fleeing valid persecution under the circumstances. So it 

8 is absolutely critical to our case 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. And this witness is going to show what about the 

present state of affairs in Germany? 

A. Well, in general, Your Honor, what the current 

state of affairs is relative to free speech. Whether or not one 

can freely speak on issues relating to revisionism in Germany, 

and 

that? 

Q. 

A. 

Q. 

You don't feel like you've already established 

No, Your Honor, we haven't and --

You've got evidence that it's against the law and 

19 that people are prosecuted for it. Now what more do you want to 

20 say? 

21 A. Excellent. We have an overwhelming table of 

22 evidence showing that over 6,000 prosecutions for violations of 

23 this law relative to violent crime, which are much lower, the 

24 

25 

number --

Q. 

A 78 660 016 

Is that what this man's going to come in and tell 
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1 

2 

us about? 

A. He's going to indicate the, that's correct, he is 

3 going to talk about the number of prosecutions that occur, how 

4 the German authorities look at revisionism, and why they are 

5 politically motivated. Politically motivated. Which is very 

6 important in terms of our case. Politically motivated to 

7 retaliate against individuals who are revisionists. Holocaust 

8 revisionists. They see that as a direct threat to the 

9 government. Now, even where there is no claim at all that the 

10 individual is advocating the violent overthrow of the government. 

11 So under those circumstances what he is going to be able to 

12 articulate for this Court is to provide the Court with some 

13 context. That this isn't just a country prosecuting, dealing 

14 with a matter that is wholly consistent with their internal 

15 concerns, but rather is something that is a fundamental violation 

16 of the free speech right in Germany. And because of that --

17 Q. In other words, the prosecution is contrary to 

18 German law. Is that what you just said? 

19 

20 

21 

22 

23 

A. In essence, yes, Your Honor. That in essence 

under the circumstances --

Q. And the German courts won't enforce that right? 

A. That's correct, Your Honor. The statute as it is 

in place was prospective in nature. That was its intended use, 

24 was a prospective nature. 

25 Q. Well now let me ask you this, Mr. Oswald. If we 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

had a statute in this country. Matter of fact if we sat around 

here as lawyers we could probably come up with some concrete 

examples, I'm going to try to do so on the fly at the moment. 

But if we try we can come up with examples here in this country 

where there was a certain statute that everybody, if you read it, 

if you're just a layman and you read it, say all right, I 

understand what that says. Although when you come to the more 

elaborate analyses that's been made by courts in their 

interpretive decisions you find that it really doesn't mean that, 

it means something else and has grown to mean something else over 

time because of judicial interpretations, and the layman who 

reads the plain language says oh my goodness, I thought I knew 

what this meant because I can read English, but 10 and behold the 

courts have come to some other conclusion. 

A. But see that's, there's a difference 

Q. Just a moment, sir. What is the law? Is it what 

17 the plain English says that the common individual reads and says 

18 he thinks he understands, or is it what, you know the saying as 

19 well as I do. The law is what the Supreme Court says it is. 

20 A. Indeed. 

21 Q. Now why is that not true in Germany? 

22 A. Because, Your Honor, there's a fundamental 

23 difference. It's the perversion of the law itself. The 

24 government is using it, they're politically motivated in 

25 retaliating against individuals. Even if we assume for the 
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1 moment that the law itself is facially neutral, which it's our 

2 position that it's not, but even if we assume that it is facially 

3 neutral, it's being used in an incorrect manner. To retaliate 

4 against individuals who have a certain political opinion. Now 

5 the courts have been clear. Even where a statute is facially 

6 neutral, if it is improperly used to bludgeon let's say a certain 

7 political point of view, that under those circumstances, even a 

8 valid facially neutral law can be a law that is inappropriate and 

9 the prosecution for which would rise to the level of persecution. 

10 We cited cases in our brief to that effect. So what's important 

11 here is to give some context for how the German authorities are 

12 using this law. That they're perverting the law, even if we 

13 assume it's facially neutral, to go after their political 

14 opponents. To retaliate against individuals they don't like 

15 their political views. 

16 And in this case, Your Honor, whether either Mr. 

17 Scheerer has those political views or doesn't, and he'll be happy 

18 to give you that testimony from the stand, even if it's imputed 

19 political opinion the retaliation for that using even a facially 

20 neutral law would be improper, an improper motive. And under 

21 those circumstances, other than the test in Matter of S-M-P~, 

22 which is Board precedent, we look at the motivation of the 

23 government in prosecuting the law itself. If in fact we can 

24 demonstrate that they're using a facially neutral law in an 

25 improper way that would be enough to meet the test that in fact 
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1 on these circumstances the prosecution of Mr. Scheerer was 

2 inappropriate. 

3 So what Dr. Nordbruck is going to talk about is how the 

4 German government is prosecuting the law in general. What 

5 they're doing 

6 

7 

8 

9 

10 

Q. That's not included in his written statement? My 

whole question is do we really need to sit here and listen to him 

tell us what's already in his statement? 

A. Your Honor, I think that it's important under the 

circumstances that we be given the opportunity to present live 

11 testimony. This man has flown from South Africa for this hearing 

12 and I can see that there may be some duplication here in terms of 

13 what it is that he's going to testify to, but he has come all the 

14 way from South Africa. There is a case law that supports the 

15 proposition, although the Court was correct in pointing out it is 

16 1st Circuit case law, there is case law to support the 

17 proposition that should a respondent wish to adduce live 

18 testimony from an expert, that the court's denial of that request 

19 would be an abuse of discretion. 

20 Q. In that case was there a very exhaustive statement 

21 by the same witness already part of the record? 

22 

23 

A. 

Q. 

I don't know the answer to that. 

It's one thing to say you can't put it on, as your 

24 own witness has claimed he couldn't put it on in Stuttgart, 

25 Germany back in 1994, was it? And to say that you can't put it 
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1 

2 

3 

4 

on in a cumulative fashion. 

A. Well what we're asking the Court in this case, 

Your Honor, is for a favorable exercise of its discretion --

Q. I'll let you put him on but I want him to be 

5 brief. I want you to be concise in your questions and narrow it 

6 down. We don't want to just go through the exercise of having 

7 him state for the record what he's already written for the 

8 record. There's some elaboration there that you feel is 

9 essential, fine. 

10 A. I understand the Court's admonition. 

11 Q. All right. 

12 JUDGE FOR THE RECORD 

13 We'll be off the record til the witness is in place. 

14 (OFF THE RECORD) 

15 

16 

17 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

Back on the record. The witness is in the witness 

18 chair. 

19 JUDGE TO DR. NORDBRUCH 

20 

21 

22 

23 

24 

25 

from. 

we are. 

Q. 

A. 

Sir, are you comfortable in English? 

I'll (indiscernible). 

Q. I would think so, considering where you just came 

Matter of fact you might be a little more qualified than 

A. We'll see. 
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1 Q. Sir, if you'd raise your right hand to be sworn. 

2 Do you solemnly swear that the testimony you give in this court 

3 will be the truth, the whole truth, and nothing but the truth, so 

4 help you God? 

5 A. I swear. 

6 Q. All right, sir. I'd appreciate it if you'd speak 

7 more loudly --

8 A. All right. 

9 Q. -- in your responses. Don't try to get up close 

10 to the microphone, that doesn't help us hear you. It only takes 

11 it in for the tape recorder. 

12 A. All right. 

13 Q. SO you just need to speak so that everybody can 

14 hear you. 

15 A. All right. 

Q. And if you'd 16 be so kind as to answer the question 

17 you're asked and don't try to anticipate where the lawyer's 

18 going, just answer their question and if it's a simple yes or no 

just give him 19 a yes or not and let him ask you more questions, if 

20 they want to. 

21 A. I'll do so, sir. 

22 Q. All right, you're Dr. Klaus Norbert, Nordbruch, is 

23 that correct? 

24 A. That's correct. 

25 Q. All right. 
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1 JUDGE FOR THE RECORD 

2 Then for the record we have the CV for this witness as 

3 item 1 in Exhibit 3 and there's an extensive written statement 

4 which is item 2 in that same Exhibit. 

S JUDGE TO MR. OSWALD 

6 

7 

8 

9 

10 

11 

12 

13 

MR. 

you 

Q. 

A. 

OSWALD TO 

Q. 

A. 

Q. 

currently 

A. 

Go ahead, Mr. Oswald, with your question. 

Thank you, Your Honor. 

DR. NORDBRUCH 

Dr. Nordbruch, where do you currently reside? 

I beg your pardon? 

Where do you currently reside? What country do 

reside? 

Oh, sorry. Well I'm originally from Germany and 

14 since 15 years I lived in South Africa. 

15 Q. What is your educational background relating to 

16 your current Ph.D. that you have from the University of South 

17 Africa? 

18 JUDGE TO MR. OSWALD 

19 

20 

21 

22 record. 

23 

Q. 

A. 

Q. 

A. 

Is that not part of the CV? 

It is, Your Honor 

All right. Don't repeat it then, it's part of the 

Okay, I understand. 

24 MR. OSWALD TO DR. NORDBRUCH 

25 Q. What books, if any, have you published relating to 
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1 

2 

free speech in Germany? 

A. Well so far I've published 14 books and about 16 

3 articles and essays. Most of them deal with topic freedom of 

4 speech in Federal Republic of Germany and one of my famous books 

5 about that is this book I brought here with. It's written in 

6 German and English, it's called Are Thoughts Still Free: 

7 Censorship in Germany. 

8 JUDGE TO MR. OSWALD 

9 Q. I believe that's pretty well set out in paragraphs 

10 4 and 5 of page 1 of the CV. Go ahead, Mr. Oswald. 

11 A. Thank you, Your Honor. 

12 MR. OSWALD TO DR. NORDBRUCH 

13 Q. And what kind of critical acclaim have you 

14 received as a result of preparing that book and about free speech 

15 in Germany? 

16 A. Well this book was published now in the second 

17 enlarged edition couple of months ago. 

18 Q. How often do you speak, are you invited to speak 

19 to crowds, to lectures about free speech in Germany? 

20 

21 

22 

23 

24 

25 

A. On a regular base I'm invited at three to four 

times a year to speak in Germany and, mainly Germany and Austria 

and I'm usually invited by cultural, political organizations, but 

also institutions. 

Q. And how many of your books or articles that you 

have written have to do with specifically revisionism in Germany 
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1 

2 

3 

4 

5 

6 

7 

8 

and free speech rights of revisionists? 

A. These are about 20, 25 articles and essays and two 

books. 

Q. How familiar are you with the revisionist theory 

of what occurred potentially at certain points in the second 

World War? 

A. 

Q. 

Quite, I guess. 

How familiar are you with the case of Germar 

9 Scheerer in Germany? 

10 A. I know the basic principles but I'm not too much 

11 into the details of this case. 

12 

13 

14 

15 

16 

17 

18 

Q. How familiar are you with the impact that the 

Germar Scheerer case has had on overall political free speech 

relating to revisionists in Germany? 

A. Quite, I guess. 

MR. OSWALD TO JUDGE 

Q. Your Honor, I move that the Court admit Dr. Klaus 

Nordbruch as an expert in three areas. The first is revisionism 

19 and the revisionism as a political theory in Germany. The second 

20 is relating to censorship and the current state of free speech 

21 rights in Germany and the impact of the Germar Scheerer case on 

22 revisionism in Germany. The motion is supported by the CV, the 

23 two books that he's written, and the fact that he is a frequent 

24 and invited lecturer on the subject. 

25 JUDGE TO MR. DOOLITTLE 

A 78 660 016 154 September 24, 2001 



j~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

Mr. Doolittle? 

I'd like voir dire him. 

Go ahead, sir. 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. Sir, you say that you speak three or four times a 

year in Germany, you're a regular speaker on issues of free 

speech? 

A. 

Q. 

(No audible response.) 

Okay. Let me ask you about that. You say you 

10 speak three or four times, you said you speak to cultural groups 

11 I believe, or political organizations. That would be the 

12 revisionist group themself, right? 

13 

14 

15 

16 

17 

18 

19 

A. So far I never, ever spoke in front of a 

revisionist group. 

Q. Okay. So I guess you go speak to the government. 

You go before whatever the German equivalent of Congress is? 

A. 

Q. 

A. 

No, I didn't speak for the government neither. 

Who do you speak to? Specifically? 

Well just like I said. Cultural, political 

20 organizations. For instance, (indiscernible) --

21 JUDGE TO DR. NORDBRUCH 

22 Q. Just a moment. She hasn't been sworn as our 

23 interpreter yet. Have you ever been spoken before a group that's 

24 

25 

part of the SDP? 

A. Before the? 
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1 Q. SDP? Is that not a political party in Germany? 

2 A. The SDP? No the SPD. 

3 Q. Oh, I got the --

4 A. No, I didn't speak 

5 Q. How about the Conservative party? 

6 A. Conservative parties I spoke, yeah. Sorry. 

7 Q. Official function of the party itself? 

8 A. Myself? No, Your Honor. 

9 Q. Have you spoken before an affair, an event 

10 sponsored directly by the, what's the initials for the 

11 Conservative party? 

12 A. CDU. 

13 Q. Yes, the CDU? 

14 A. No, I didn't speak for the CDU neither. 

15 Q. All right. What political party have you spoken 

16 before? 

17 A. There was a liberal party, that was the 

18 Republicans, and that is going to be next month the German party, 

19 DP. 

20 Those on the left or the right? Q. 

A. 21 I'd rather say middle of the right, right of the 

middle. These 22 parties are not extremist parties if you, if 

23 you --

24 Q. They are not? 

25 A. No, they are not. 
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7 
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10 

11 

Q. Did I not see reference to the Republican party in 

some of these materials that we've been offered? 

right? 

A. 

Q. 

A. 

Yes, you have. 

And were they not categorized as on the extreme 

Well that might be that they are categorized like 

this, but I don't regard them as extremist. 

Q. In your opinion they're not. 

A. That's right. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle? 

12 MR. DOOLITTLE TO DR. NORDBRUCH 

13 Q. You were supposed to testify here today, you know 

14 the case impact of Mr. Scheerer's case on German prosecutions for 

15 this same offense. What was he convicted of? 

16 

17 

18 

19 

20 

masses, 

A. As far as I know he was convicted of inciting the 

or is it incitement the masses. 

Q. Is that it? 

A. 

Q. 

As far as I know, yeah. 

Okay. You're not aware that he was actually 

21 convicted of four different things? 

22 

23 

A. 

Q. 

No. 

Okay. Well what impact has his case had on German 

24 prosecutions of, as you say, inciting the masses? 

25 A. Well as far as I know, Mr. Scheerer is regarded as 
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16 
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19 

20 

21 

22 

23 

24 

25 

head, as may I call it like this, as head of revisionism in 

Germany and I say so because he is regularly mentioned in the 

official reports of the political police or rather the 

Farfassenschutz (phonetic sp.). 

Q. SO you read his name in police reports, is that 

what you're saying? 

A. No, it's not police reports, it's the official 

report of the literally federal office of the protection for the 

constitution. 

Q. Okay. 

JUDGE TO MR. DOOLITTLE 

Q. I believe we have those as part of Exhibit 4. 

A. Okay. 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. You don't live in Germany, sir? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Okay. You live in South Africa? 

That's right. 

Okay. Why do you live in South Africa? 

Because I immigrate there 15 years ago. 

Were you having problems in Germany? 

Yeah. 

I'm kind of puzzled, sir. You said you've written 

20 to 25 articles or essays on revisionist theory, I guess -

A. Well--
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1 

2 

3 

4 

5 

6 

to it. 

right? 

Q. 

A. 

Q. 

A. 

-- or the political, the freedom of speech aspect 

That's right. That's right. 

And you've written two books on that subject, 

That's right. 

7 Q. And yet you've never spoken to anybody in the 

8 revisionist mind set or groups? Tell me why not. 

9 A. Not before a group. Not before a group but I did 

10 speak to some revisionists. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

Oh you have? 

To some, to some. 

What do you mean? 

A. Not in front of a group, not in front of a 

revisionist group. 

to --

Q. 

A. 

Q. 

You've never been asked by a revisionist group 

That's right. That's correct. 

That's because they're not a political party, 

20 right? 

21 

22 

23 

24 

25 

A. That's right. Well, I don't know. Well I'm not a 

member of a political party. 

Q. Right, but you 

A. Usually, usually I receive invitations and I never 

ever received an invitation from a revisionist group yet. 
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1 Q. Well you're familiar with political parties, I 

2 mean you're talking about free speech. You're aware that the 

3 

4 

5 

6 

7 

8 

9 

revisionists are not a political party, correct? 

A. That's right. 

MR. DOOLITTLE TO JUDGE 

Q. I'll go on, Judge, to -

A. Right. Do it. 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. Sir, you're aware that Germany has this law 

10 against inciting the masses, right? 

11 

12 

A. 

Q. 

That's right. 

Okay, how do you think that affects censorship? 

13 JUDGE TO MR. DOOLITTLE 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

Now, Mr. Doolittle? 

You're right, Judge, I'm going far -

This is not voir dire. 

A. You're right. 

MR. OSWALD TO JUDGE 

Q. I'm happy to have him answer the question, Your 

20 Honor. 

21 MR. DOOLITTLE TO MR. OSWALD 

22 Q. Well I'll let you ask it then. 

23 MR. DOOLITTLE TO JUDGE 

24 

25 

Q. I'll go ahead and pass the witness back to the 

Judge. 
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12 
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14 

15 

16 

17 

18 

A. All right. What's your position? 

Q. I don't think he's an expert. I don't think he's 

an expert on knowing the impact of the Scheerer decision on the 

German courts. He doesn't even know the four different things 

the guy was charged with. How can he be an expert on the impact 

of that case, on the rest of the prosecution since 1994, on those 

issues? 

JUDGE TO MR. OSWALD 

Q. 

A. 

Any response, Mr. Oswald. 

Yes, Your Honor. As he is going to testify, many 

of the other charges on which an individual inciting the masses, 

the other charges are morphed into that charge. They're really 

collateral charges, lesser included offenses if you will of the 

major offense here which is inciting the masses. 

MR. DOOLITTLE TO JUDGE 

Q. I don't know how counsel gets to that stage, 

Judge. We just had a German lawyer testify --

A. I was just going to ask the same question, Mr. 

19 Doolittle. 

20 JUDGE TO MR. OSWALD 

21 Q. We just had a lawyer that you presented as an 

22 expert on German law and now you're talking about trying to 

23 establish that not out of his mouth, but out of the mouth of 

24 A. No, I'm not trying to establish out of his mouth 

25 at all, Your Honor. The Court took it that way. What I am 

A 78 660 016 161 September 24, 2001 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

trying to state is the fact that the government, the fulcrum of 

which all prosecutions rest, is now using this law 

disproportionately subsequent to Mr. Scheerer's prosecution to go 

after individuals with whom it has a difference of opinion. 

MR. DOOLITTLE TO JUDGE 

Q. Judge, I've just got to tell you, the story 

changes as the wind blows. He said that he offered him as an 

expert to tell you, tell this Court what the impact of that 

gentleman's conviction was on prosecution since 1994 on this 

10 issue. He again doesn't even know what the guy was convicted of, 

11 so how can he state affirmatively with any kind of clarity as to 

12 what the impact of his conviction was on all the other cases that 

13 came after that? He doesn't even know what the bottom line was. 

14 

15 

MR. OSWALD TO JUDGE 

Q. Your Honor, we're talking about, we're not talking 

16 about specific statutes here. He's not going to testify on 

17 specific statutes at all. What he's going to talk about are 

18 prosecutions. The prosecutions themselves and what impact this 

19 has had on free speech in Germany. 

20 

21 

22 

A. 

Q. 

A. 

Well 

That is what he's going to testify to. 

Mr. Oswald, it does seem to me that if he's 

23 limited in his knowledge of the Scheerer case then his ability to 

24 cite that as a causal factor in what has happened since 1994 

25 would seem to be impaired. He may be able to tell us his 
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1 opinion, his assessment of how the development of these 

2 prosecutions has gone over the years, but his ability to relate 

3 the causes, at least in as far as it has to do with this 

4 particular individual's case, would seem, as I say, to be 

5 impaired. But rather than spend a great deal of time squabbling 

6 about this I'm going to let you go ahead with your questioning 

7 and these arguments will not go to his admissibility, the 

8 admissibility of his testimony but rather to the weight it is 

9 worthy of being given. And as I say again, we have this rather 

10 lengthy written statement here and I see that by looking at the 

11 table of contents as a summary of it, the subjects that you want 

12 to cover with this witness seem to be pretty well covered right 

13 there. I note for example that number 4, roman IV, is the 

14 importance of the Germar Scheerer case. Number 3 is the concept 

15 of revisionism. Number 2 is annihilation of books and 

16 prosecution of intellectuals, which would certainly get the 

17 question of censorship and free speech. So try to avoid being 

18 cumulative here, Mr. Oswald. 

19 

20 

21 

22 

23 

24 

25 

proceed? 

A. 

Q. 

A. 

I understand the Court's admonition. May I 

You may indeed. Go ahead. 

Thank you, Your Honor. 

MR. OSWALD TO DR. NORDBRUCH 

Q. If you would, Dr. Nordbruch, what are the basic 

tenets of historical revisionism in Germany in general and the 
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1 tenets of historical revisionism relating to what might have 

2 occurred during the second World War vis a vis Germany? 

3 MR. DOOLITTLE TO JUDGE 

4 Q. I'm going to object. This is covered in the 

5 massive amount of documents that we have here. I mean do we 

6 really need to tell him to tell us what the elements or the basis 

7 of the historical revisionist theory is? How many times do we 

8 need to hear that? 

9 MR. OSWALD TO JUDGE 

10 Q. Your Honor, I ask that the Court allow me to make 

11 a record of the case. I believe that it's appropriate under the 

12 circumstances that he be allowed to provide some sort of 

13 foundational basis for his opinion, that in fact revisionism is a 

14 political movement, although not a political party, in Germany. 

15 So I ask this Court to allow me to provide that foundation which 

16 the BIA has stated must occur in the record as part of --

17 

18 

A. 

Q. 

And it's not part of Exhibit 3? 

I believe that it is in Exhibit 3, Your Honor, but 

19 as the Court has already noted, the Court has not had an 

20 opportunity as a trier of fact to digest all of the report. So 

21 what I'm asking the Court to do in light of that fact, and the 

22 Court's admission that in fact the Court has not had that 

23 opportunity in its fact finding mode, to allow me to elicit some 

24 

25 

testimony in this area. 

A. Well forgive me, 

A 78 660 016 

sir, but I don't think I said 

164 September 24, 2001 



jkm 

1 anything other than that I had been through these documents. So 

2 it's presumptive on your part to tell me what I have had a chance 

3 to absorb and what I haven't. 

4 

5 

6 

Q. Your Honor, I am making my record. 

JUDGE TO DR. NORDBRUCH 

Q. Sir. Be very concise in your answer. Get to the 

7 basics. Don't consider this to be a lecture before a university 

8 class that is going to take this subject up for an entire 

9 semester. You get the idea? 

10 A. Um-hm. 

11 

12 

13 

14 

15 

16 

Q. All right. 

JUDGE TO MR. OSWALD 

Q. Put the question again, Mr. Oswald. 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. NORDBRUCH 

Q. Would you please describe for the Court the basic 

17 tenets of historical revisionism in general and the tenets of 

18 historical revisionism relating to --

19 JUDGE TO MR. OSWALD 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

24 admonition. 

25 Q. 

A 78 660 016 

Don't get compound on us here. 

Thank you. I was trying to be as --

All encompassing as you could I know. 

Exactly. I'm trying to go with the Court's 

I'm trying to narrow things and you're trying to 
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1 expand them. Give us a narrow question, Mr. Oswald. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. Thank you. I'll be narrow and concise. 

MR. OSWALD TO DR. NORDBRUCH 

Q. Please give me the basic tenets of historical 

revisionism in Germany today in general. 

A. Right. Generally spoken, historical revisionism, 

these as far as the prevailed views are concerned, deep forces 

and distortions, and historical revisionism, or the historical 

revisionists try to sort these (indiscernible) out and try to in 

their point of view, try to put them right. 

Q. In relation to historical revisionism relating to 

the second World War 

13 A. Yeah. 

14 Q. -- what are the basic tenets of that 

15 revisionist--

16 A. All right. The Federal Republic of Germany has 

17 basically, based on two principles, namely the, what is it 

18 called, acceptment of the sole guilt of the second World War and 

19 secondly to accept that Nazi Germany exterminated millions of 

20 people, mainly Jews. And historical revisionism does not doubt 

21 that millions of people have been persecuted during the Third 

22 Reich, but they doubt that there had occurred mass extermination 

23 mainly taking place by gas, by the gassing. 

24 Q. And what is the goal of historical revisionists 

25 relating to the Holocaust? 
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2 
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4 

5 

6 

A. Well the goal, the goal is like I tried to say, is 

to put these things, questions right in their point of view. 

Q. And -- I'm sorry, go finish. I apologize. 

A. With the, with the final goal that history finally 

needs to be rewritten. 

Q. And how would the rewriting of history accurately 

7 in their opinion, how would that right the distortions and what 

8 impact would that have? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. The impact is basically political. Namely that, 

can I say, in as such that Germany would receive, if they 

succeeded, if they succeeded, then Germany would receive a new, 

how can I say, a new base to act, a new sovereignty, to bring 

back sovereignty to Germany which is still not realized yet. 

Q. And what would be the practical implications of 

bringing back the sovereignty which is not realized with Germany? 

A. Well one might be that Germany finally receives 

peace treaty foreign status. Would receive as the largest nation 

in Europe that the German, German language would be accepted in 

the European unity, Union for instance, that might be a 

contradicted but that might be. 

Q. And how would it impact, if at all, Germany's 

22 participation in various other world organizations? 

23 

24 

25 

A. What do you mean with that? 

Q. Sure. How would that impact, a new sovereignty, 

Germany's place at various world organizations such as the U.N. 
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19 

20 

21 

as an example? 

A. Well I guess that Germany then would, would get or 

would receive the place like other similar nations already have. 

Q. Okay. 

MR. OSWALD TO JUDGE 

Q. I'm trying to prepare down here, Your Honor, just 

a moment. 

MR. OSWALD TO DR. NORDBRUCH 

Q. How does the current two pillars of the 

constitution that you just described, what impact does that have 

on --

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object, Judge. What two pillars of 

what constitution? I'm not sure I --

JUDGE TO MR. OSWALD 

Q. I have no reference to two pillars, now you may 

know what they are and he may have said them but he didn't say 

them in that context. 

A. Okay. 

MR. OSWALD TO DR. NORDBRUCH 

Q. What are the underpinnings of the current German 

22 constitution as it's currently constructed from your perspective? 

23 A. Well the, are you talking about the constitution, 

24 the basic law? 

25 Q. Yes. 
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A. Well the basic law in theory tells us that there 

is freedom of speech fully guaranteed. In fact, for instance as 

far as I know it's section 5 of the basic law which says that 

literature serving art, research, and science, and education may 

not be censored. In reality revisionist books and publications 

are 

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object. This is not responsive to 

9 the question. There's not been a question posed. He's answered 

10 the question, now it's time for another question instead of just 

11 a dialogue or a statement by this individual. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. The word you're looking for is monologue not 

dialogue. 

Q. Monologue, I'm sorry. 

JUDGE TO DR. NORDBRUCH 

Q. That would seem to be an appropriate objection. 

As I indicated to you earlier, Dr. Nordbruch, it would be helpful 

if you would answer only the question and then let the lawyer ask 

you another one. 

MR. OSWALD TO DR. NORDBRUCH 

Q. How does the German government view revisionism 

currently under the law? 

A. They view it as an extremist political view. 

Q. And how does the German government as a policy, a 

public policy matter seek to restrict that speech relating to 
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revisionism, if at all. 

A. Well, revisionist views are restricted by, for 

instance, by saying they would not scientifically. And that 

gives them the base to censor, to prohibit, and even to bend 

those rules. 

Q. While not a political party, how is revisionism, 

if at all, a political movement in Germany today? 

A. I wouldn't say it's a political movement because 

9 the revisionists I know, know no politicians at all. They are 

10 researchers. But the results of their research may well have 

11 

12 

tremendous political consequences. 

Q. And how, if at all, given those consequences, is 

13 it a political philosophy, revisionism? 

14 

15 

A. 

Q. 

No, I wouldn't say it's a political philosophy. 

Okay. Now in terms of revisionism today in 

16 Germany, how does the government see revisionists as political 

17 speech, if at all? 

18 A. Well generally yes. Generally yes, but see that's 

19 what I tried to say, that goes together, because they see 

20 generally as political, as political speech, and they are aware 

21 of the impact it might have. In my opinion that's the reason why 

22 they try to censor and to prohibit or even bend them. 

23 Q. I understand. How are revisionist books and 

24 other articles currently prohibited in Germany, if at all? 

25 A. Well there are actually two, two o~tions~ The 
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first one is that those publications are being indexed and the 

other, the more severe step is being banned. And being banned 

means even exterminated. 

Q. And when the books are banned what happens to the 

books in Germany? What does the German government do? 

A. They are taken off of the stores, they are 

7 collected or gathered, and then exterminated mainly by being 

8 burned. 

9 Q. What considerations does the government take in 

10 making a determination first either to index or to ban a 

11 revisionist book? 

12 A. All right. The books they regard as, as let me 

13 say dangerous, books that are regarded as inciting the masses are 

14 usually being banned and like I said exterminated. Books, when 

15 they say they are just endangering the youth, are just being 

16 indexed. Indexed means that you can't get them regularly on the 

17 

18 

19 

20 

bookshelves, but rather under the table. 

Q. What is the mechanism by which the German 

government uses to index a revisionist book? 

A. They make use of the so called federal office of 

21 endangering --

22 DR. NORDBRUCH TO INTERPRETER 

23 Q. (Untranslated. ) 

24 JUDGE TO DR. NORDBRUCH 

25 Q. We don't need the exact title of it, doctor. We 
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1 have an office that does it, that's all we need to know. Besides 

2 

3 

4 

5 

6 

7 

8 

9 

10 

that it's covered in the materials. 

A. That's right. That's right. 

DR. NORDBRUCH TO MR. OSWALD 

Q. And this office is responsible for the books, for 

the decision will this book be indexed or not? 

MR. OSWALD TO JUDGE 

Q. May I approach the witness, Your Honor? 

A. 

Q. 

Yes, you may. 

Thank you. 

11 MR. OSWALD TO DR. NORDBRUCH 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. I'm showing you what's been marked as Exhibit 4, 

tab 41, page 620. What is that, Dr. Nordbruch? 

A. Well it says here translation of portions of 

juvenile code. These are sections or paragraphs of the law for 

the juvenile protection. 

Q. And is that the statute under which the German 

government indexes books in Germany? 

A. Yeah. 

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object, Judge. Relevance. 

JUDGE TO MR. OSWALD 

Q. It speaks for itself, Mr. Oswald. 

part of the record. 

A. Thank you, Your Honor. 

It's already 
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MR. OSWALD TO DR. NORDBRUCH 

Q. How is a book that gives research on the 

Holocaust, how is that indexed or banned in Germany, if at all? 

A. Well actually from, as you take a look on section 

5 of the basic law, it's actually not possible that such a book 

may be indexed, but that federal office we were talking about now 

simply states that the book is not written on a scientific base 

at all. And that gives them the opportunity or the chance that 

this book well may be indexed. 

Q. And what happens when a book is indexed in 

11 Germany? 

12 A. All right. Then it may not be sold to juveniles 

13 younger than 18 years, it's not allowed to make propaganda or to 

14 advert that book, and you may --

15 JUDGE TO DR. NORDBRUCH 

16 Q. By that, sir, do you mean you can't advertise it 

17 for sale? 

18 

19 

20 

A. 

Q. 

A. 

21 That's right. 

No, you can't advertise it for sale. 

That's what you meant by propaganda, right? 

Propaganda or to advert, yeah, that's right. 

22 JUDGE TO MR. OSWALD 

23 

24 

25 

Q. Go ahead, sir. 

A. Thank you, Your Honor. 

MR. OSWALD TO DR. NORDBRUCH 
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22 

Q. Let's take a moment to talk about how the 

government bans a book and that process. 

A. Yeah. 

Q. How does the government go about banning a book? 

How does it initiate that process? 

A. Right. In my books that I gave some examples of 

books that already been banned. Germany usually, the rest of the 

books, the authority can get hold of are gathered and to a later 

stage usually they are burned. 

Q. How does the government use criminal prosecutions, 

if at all, as a mechanism to ban books in Germany? 

A. What do you mean whether that mechanism with the 

criminal mechanism --

Q. Sure. How often will the government ban a book 

after a prosecution in Germany for inciting the masses or 

something similar to that? 

A. All right. I can't, I can't tell you an exact 

number of how many books already have been banned because that is 

kept secret. But well I know about of 40, about 40 revisionist 

books that have been banned. And the procedure they follow is 

the procedure I tried to explain here for the Court. 

Q. Dr. Nordbruch, in your professional opinion within 

23 a reasonable degree of professional certainty, what is the state 

24 of free speech in Germany relating to issues of revisionism 

25 today? 
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1 A. Well theoretically, according to the basic law, 

2 Federal Republic of Germany freedom of speech is guaranteed. But 

3 that theory is not realized in practice. 

4 

5 

6 

7 

8 

9 

Q. And in your opinion what do you base your opinion 

on that it is not in fact, in practice it doesn't in fact occur. 

A. So what's the question? 

Q. 

A. 

Q. 

Sure. You base that on in practice -

Yeah. 

-- in practice what is that based? Your 

10 conclusion--

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Yeah. 

-- that in fact --

Oh, I see. I see. Well for instance, for 

instance a case like Germar Scheerer, who wrote a book, who did 

not commit a crime but who wrote a book, that clashes with the 

prevail view and so he's not allowed to make opinions or views 

like he, like he wrote, to make them public. Even more he and 

others is not even allowed to defend them publicly. So that's wh 

when I say that freedom of speech in Federal Republic Germany is 

not practically realized. Yeah. 

Q. How have the number of prosecutions increased, if 

at all, since 1994 and the Auschwitz Lie Act? 

A. I know the number for 1997, for instance, where we 

had about four and a half thousand of those cases, and according 

to the latest numbers I read (indiscernible), in the Democratic 
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1 Federal Republic of Germany we today, nowadays, have more 

2 political prisoners than in the former communist German 

3 Democratic Republic. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. And what are some of the outside observers say 

about Germany's restriction of free speech today? 

A. Just repeat that more please? 

Q. What are some of the outside observers, outside, 

neutral groups and observers say --

today? 

A. 

Q. 

Oh I see. 

about the status of free speech in Germany 

A. I see. I see. Well in the past, let me say in 

the past two, three, four years, there were lots of, was lot of 

protests, protests against the procedure taking place in the 

Federal Republic of Germany and, for instance, scientists and 

publishers, journalists, et cetera, and placed large 

advertisements in mainstream daily papers in Germany. They are 

called appeal of the 100, appeal of the 500, appeal of the 1,000. 

19 There were already demonstrations outside German frontiers. For 

20 instance, as far as I know it was in May 1997 when a non-party 

21 political organization called friends of freedom of speech and in 

22 the petition to the German ambassador at the embassy in Pretoria, 

23 South Africa. 

24 Q. And who were the group of 100, group of 300, group 

25 of a thousand? Who were these people? 
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20 

A. Actually part of the creme de la creme of the 

intellectuals in Federal Republic of Germany. 

Q. And during that process how did they view the 

prosecution of Germar Scheerer, whether or not it was political 

in nature? 

A. Well, as far as I know they didn't name Germar 

Scheerer with this name but more in a wider context. 

Q. How has the prosecution of Germar Scheerer in 

general impacted the state of free speech rights in Germany 

today? 

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object. This witness does not have 

the base of knowledge to answer that question. He's testified he 

doesn't know even the basic four elements to the charge that this 

man was convicted under, therefore he cannot take the illogical 

leap of telling us how the impact of that case has been on the 

prosecution of cases over the last seven years. 

MR. OSWALD TO JUDGE 

Q. Your Honor, the witness does not have to have 

knowledge of the exact crimes under which Germar Scheerer was 

21 prosecuted. As in the Deckert case previously the issue here is 

22 the impact. Whether or not the prosecution itself has emboldened 

23 the German authorities to go forth and to bring prosecutions for 

24 these kinds of speech crimes. So therefore whether he has a 

25 knowledge of the actual statutes under which Germar Scheerer was 
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1 prosecuted is frankly irrelevant. What matter is --

2 

3 

4 

5 

6 

7 

A. Give it up, Mr. Oswald. I'll let him spit it out 

and we'll take it for whatever it's worth. 

Q. Thank you, Your Honor. 

A. Go ahead. 

MR. OSWALD TO DR. NORDBRUCH 

Q. What impact has the prosecution of Germar Scheerer 

8 had on the state of free speech rights in Germany today? 

9 

10 

11 

12 

13 

14 

15 

16 

A. As far as I know the case of Germar Scheerer is 

now regarded as the most well-known case of suppression of 

freedom of speech in the Federal Republic of Germany. 

Q. Based on your knowledge of what the current 

political climate is in Germany today, what is your understanding 

of what would happen to Germar Scheerer if he were to return to 

Germany? 

A. Well there's no doubt that Germar Scheerer, if 

17 extradited to the Federal Republic of Germany, would first serve 

18 his 14 months he already received and as far as I know there are 

19 two or three more cases against him and he would definitely go to 

20 prison for a couple of years. And even if he served those years 

21 of imprisonment, I don't think it would ever be possible for him 

22 to make a free and a peaceful living in his country of origin. 

23 JUDGE TO DR. NORDBRUCH 

24 

25 

Q. Doing anything or just serving as a chemist? 

do you mean by that? 

What 
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1 

2 

3 

A. Your Honor, I don't think it's even possible for 

Mr. Scheerer to serve as a chemist. 

Q. No, sir. Well that's what I'm asking you. When 

4 you make the statement where you're saying that he couldn't get 

5 work to do anything or that he couldn't get work as a chemist? 

6 A. Not as a chemist, not as a publisher. He 

7 wouldn't, he wouldn't get a profession, he wouldn't get 

8 employment. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

A. 

Of any kind? 

Not as far as I know, yeah. Of any kind. Like we 

saw for instance with the case of Ute Valente (phonetic sp.), I 

do not know whether that case has been mentioned already. Ute 

Valente used to be a publisher for Die Kates (phonetic sp.) and 

he's not even allowed to go on with it anymore. 

Q. Well, sir, you still haven't answered my question. 

Are you saying that somehow the government would say to the 

entire nation, thou shalt not hire Mr. Scheerer to tend your 

lawn, to fix your car, to do anything, or are you saying that he 

would be shunned and not able to get work as a chemist or a 

publisher? 

A. 

Q. 

The second one. 

All right. That's all I'm trying to find out, I 

23 just want you to be explicit in terms of what you're trying to 

24 say. 

25 JUDGE TO MR. OSWALD 
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Q. Next question, Mr. Oswald. 

A. Nothing further, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. Cross-examine? 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. Sir, you just told us the Mr. Scheerer case is the 

most high profile case going, is that correct? 

A. That's right. 

Q. What about Dr. Tobin? Isn't he a little more 

important than Mr. Scheerer? 

What --A. 

Q. Isn't Dr. Tobin, isn't he the president of the 

Adelaide Institute? 

A. He is. 

Q. Okay. So wouldn't his case be a little more high 

profile than Mr. Scheerer's? 

A. (Indiscernible), no. 

Q. Oh, okay. You stated that you know what would 

happen to Mr. Scheerer if he goes back to Germany. You said he'd 

serve his 14 months, is that right? 

A. That's correct. 

Q. Okay. And you said that there are other charges 

out there pending, correct? 

A. 

Q. 

A 78 660 016 

As far as I know, yeah. 

How do you know that? 
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A. Well --

DR. NORDBRUCH TO JUDGE 

Q. Do I have to answer this question, Your Honor? 

A. There's been no objection from the attorney that 

put you on the witness stand. 

MR. OSWALD TO JUDGE 

Q. Your Honor, I'm just wondering what the relevance 

of the question is, I would object on --

A. You put a man on the witness stand to testify as 

an expert and the basis for his knowledge is fair game, Mr. 

Oswald. 

Q. Fair enough, Your Honor. 

JUDGE TO DR. NORDBRUCH 

Q. (Indiscernible) answer --

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. And plus, sir, you stated that he would go back 

and face additional charges. How do you know that? 

A. That's right. That's right. Well according to 

19 the two latest federal reports of the Farfassenschutz (phonetic 

20 sp.), I can, I could realize there are some more options, not 

21 options, dockets left. 

22 Q. Some more dockets left? Is that what you said? 

23 MR. OSWALD TO JUDGE 

24 Q. I think he means charges, Your Honor. 

25 DR. NORDBRUCH TO MR. DOOLITTLE 
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1 Q. Charges, sorry. 

2 A. Charges, okay. Okay. And you feel that he's 

3 subject to additional charges, is that correct? Is that what 

4 you're saying? 

5 Q. There are additional charges. 

A. Okay. And you're convinced that he's going to go, 6 

7 

8 

9 

he'll even be required to serve more imprisonment than the 14 

months, correct? 

Q. That's correct. 

10 A. Okay. And again, when was the last time you were 

11 back in Germany and you spoke to German officials regarding his 

12 case? 

13 

14 

15 

16 

17 

18 

19 

20 

21 lawyers? 

22 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

It was about 14, 14 days ago. 

You talked to German officials? 

Yeah. 

Who'd you speak to? 

Well to German officials, I talked to advocates. 

To who? 

Advocates, lawyers. 

Are they officials of the government? Or his 

No, not his lawyer. No then I did not speak to an 

23 official of the federal government, no I didn't. I didn't. 

24 A. You just spoke to some lawyer? 

25 MR. OSWALD TO JUDGE 
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6 

Q. Your Honor, I object. 

DR. NORDBRUCH TO MR. DOOLITTLE 

Q. To lawyers, to lawyers who are -

MR. OSWALD TO JUDGE 

Q. Asked and answered, Your Honor. 

A. Not to my satisfaction it hasn't. 

I object. 

I'm not sure 

7 yet who he's talking about. 

8 MR. DOOLITTLE TO DR. NORDBRUCH 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Scheerer? 

today? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Who were you talking to, sir? What lawyer? 

To lawyers. 

Okay. 

To lawyers who deal with such cases. 

Okay. By the way, are you friends with Mr. 

No I didn't even see him two days ago. 

So you met him two days ago, correct? 

(Indiscernible. ) 

Okay. Well how did you know he had this case 

I was invited to deliver testimony. 

You were invited? Were you paid? 

I was asked. I was required. 

Q. Okay. Were you paid to be here? 

MR. OSWALD TO JUDGE 

Q. Your Honor, that's in the record. He has been 
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1 paid to be here. We even put in the record itself. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. Well, you're correct about that, Mr. Oswald, but 

it does occur to me that the Court was trying to keep people away 

from that which is in the record and now you're joining the Court 

in that request, just because the question's coming from the 

other side. 

JUDGE TO MR. DOOLITTLE 

Q. It is in the record, Mr. Doolittle. 

A. 

Q. 

Okay. I may have missed that, Judge, I apologize. 

It's part of Exhibit 3. 

MR. OSWALD TO DR. NORDBRUCH 

Q. Let me ask you this, sir, you stated that, and I 

want you to restate it, you said something about in Germany there 

are more political prisoners than what and where? 

A. I said today. Nowadays in contemporary Germany, 

in the Federal Republic of Germany, there are today more 

political prisoners than in the former communist German 

Democratic Republic. 

Q. That is a pretty bold statement, sir, what is your 

20 evidence of that? 

21 MR. OSWALD TO JUDGE 

22 

23 

24 

25 

Q. Objection, Your Honor. That's embarrassing --

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. What's your evidence? 

MR. OSWALD TO JUDGE 
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10 

Q. Objection, Your Honor. I'd like the Court to rule 

on the objection. I believe that's an appropriate question, it's 

harassing, so it's unfair --

A. Well I think Dr. Nordbruch's more than capable of 

taking care of himself, Mr. Oswald. It is argumentative and I'll 

sustain that --

MR. DOOLITTLE TO JUDGE 

Q. Okay. 

A. 

Q. 

Restate the question, Mr. Doolittle. 

Yes, Judge. 

11 MR. DOOLITTLE TO DR. NORDBRUCH 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Sir, you stated that there are more political 

prisoners in Germany right now today than the former Soviet 

Union, is that correct? 

JUDGE TO MR. DOOLITTLE 

Q. No, no, no, that's not what he said. 

A. 

Q. 

I believe --

He said the former East Germany communist regime. 

A. I'm sorry. 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. 

as you know? 

A. 

Q. 

A. 

A 78 660 016 

And how many political prisoners are there, as far 

There's around 15,000. 

15,000 in Germany? 

That's right. 
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Q. Okay. Would it surprise you to know that in 

Exhibit 6 of today's case, the United States State Department 

report, specifically under paragraph E, denial of fair trial, 

there's a statement by the United States State Department that 

says there were no reports of political prisoners? 

A. Well that's (indiscernible). Obviously the German 

data is lying because I got this information from the very large 

daily (indiscernible). 

9 Q. Okay. So you're saying that this television, or 

10 excuse me, this article that you read, this is by a local 

paper --11 

12 

13 

14 

15 

16 

17 

18 

19 

A. It's not just an article, there are statistics 

published and those statistics were published in German dailies. 

For instance (indiscernible). 

Q. Okay. You said in 1997 there were 4,500 

political 

A. No, five and a half, around five and a half 

thousand. 

Q. Five and a half thousand? 

20 A. Um-hm. 

21 Q. Cases? 

22 A. Cases. Either, either --

23 Q. Similar to Mr. Scheerer? 

24 A. Either of people who were imprisoned or received 

25 large fines. That's right. 
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Q. For the same charges that Mr. Scheerer's been 

faced with? 

A. Well the same I can't say, but the direction is 

the same. 

Q. You said that books that, and I didn't understand 

the word you used, I thought it was prevailing view --

A. Yeah. 

Q. -- you said that books that are written in Germany 

that are against the prevailing view of the government are 

burned, is that what you said? 

A. 

Q. 

Yeah. That's right. 

Okay. Isn't it a fact that having that 

revisionist idea or stating it is against the law in Germany? 

DR. NORDBRUCH TO INTERPRETER 

Q. Could you please translate that? 

JUDGE TO INTERPRETER 

Q. Just a moment. 

MR. DOOLITTLE TO JUDGE 

Q. I'm sorry. I'll try to rephrase it, Judge, if 

20 that would help. 

21 A. All right. Rephrase the question if you can. I'd 

22 like to try to avoid having to get involved in interpretation. 

23 Q. Okay. 

24 MR. DOOLITTLE TO DR. NORDBRUCH 

25 Q. Isn't inciting the masses in Germany against the 
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2 

3 

law? 

A. 

Q. 

It is. 

Okay. It's a violation of the penal code, isn't 

4 that correct? 

5 A. That's correct. 

6 Q. Is that as far as you know a criminal law, 

7 

8 

9 

correct? 

A. 

Q. 

That's also correct. That's section 130, yeah. 

Okay. Earlier you testified that the revisionist 

10 theory or people that have those ideals, that's not a political 

11 party, correct? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

That's correct. 

Okay, and it's not a political movement is it? 

That's correct. In my opinion. 

Okay, and it's not a political philosophy, right? 

That's correct. 

Q. Okay. You said the people that you know that are 

involved in this are researchers. 

A. Yeah, that's right. 

Q. 

A. 

Okay. Are they all on one period of research? 

Not at all. For instance Mr. Scheerer is a 

22 chemist, other people are publishers, journalists, historians. 

23 

24 

25 

Q. Are you in fact a revisionist yourself? Do you 

believe this theory? 

A. No, I'm not. 
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You don't hold these beliefs? 

I'm not an revisionist. 

Q. 

A. 

Q. Do you believe that the revisionist theory is 

correct? 

MR. OSWALD TO JUDGE 

Q. Asked and answered, Your Honor. Objection. 

JUDGE TO MR. DOOLITTLE 

Q. I believe he did say he's not. 

A. I think he said he was not a revisionist, I just 

10 wondered if he believed that that theory was correct. It's a 

11 little bit different. 

12 MR. OSWALD TO JUDGE 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Objection, Your Honor. Same reason. 

A. On that theory I'll overrule it. 

JUDGE TO MR. DOOLITTLE 

Q. I assume, Mr. Doolittle, that you intended your 

question on are you a revisionist to mean are you an active part 

of this effort to --

A. Right, if he --

Q. 

A. 

-- seek revisionism. 

I can even try to 

MR. DOOLITTLE TO DR. NORDBRUCH 

Q. Do you actively pursue this revisionist theory 

yourself to espouse it? 

A. No I don't, but, no I don't. 
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things? 

A. No. I believe that revisionists should get the 

j~ 

1 

2 

3 

4 

5 

6 

right to make their point. 

JUDGE TO DR. NORDBRUCH 

Q. All right, sir, well that's not an answer to his 

7 question. Under the constitution and laws of Germany the, shall 

8 we say, the facts associated with the Holocaust are accepted and 

9 the revisionists allege that those facts are erroneous, is that 

10 correct? 

11 

12 

13 

A. 

Q. 

A. 

Erroneous? 

In error. 

Oh, in error. Sorry. That's right, yeah. 

14 Q. All right. So there's two viewpoints, one held by 

15 the revisionist and the other held by those responsible for 

16 having established these views in law. 

17 

18 

A. 

Q. 

All right. 

Correct? And probably is also fair to say that 

19 the revisionist viewpoint is a minority viewpoint, would you 

20 agree to that? 

21 

22 

A. 

Q. 

Definitely. 

All right. So of these two viewpoints are you an 

23 adherent personally in your own beliefs to either? 

24 A. In other words do I believe in the doctrine of 

25 revisionism? 
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Q. Sir, all I'm trying to find out from you is, if 

there are two viewpoints, either the revisionist say that it 

didn't happen the way it's alleged to have happened, or it did 

happen the way it's alleged to have happened. In your own mind, 

for your own purposes, for your own beliefs, have you personally 

come to a conclusion which side is correct? 

A. Well that's a question of belief and I believe, or 

I tend to the opinion of the majority. But nevertheless I think 

the revisionists must have the right to make their point of 

view --

Q. 

A. 

Q. 

All right. That's a totally different question. 

I see. All right. 

But if one group says two and two is four and the 

other group says two and two is five 

A. Yeah. 

Q. -- and you don't belong to either group, you don't 

17 want to get involved in the dispute, you may nevertheless take a 

18 look at each side and say hmm, I think this side is correct. 

Um-hm. 19 

20 

A. 

Q. And that's all the question is designed to do, is 

21 which side you're on if either. 

22 A. Definitely two and two is four. 

23 Q. Well I'm not trying to equate two and two is with 

24 either side. That was simply a hypothetical example 

25 A. Um-hm, um-hm. 
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20 

Q. -- of two viewpoints, one of which is accurate and 

one of which is inaccurate. I'm not attributing either to the 

majority or the minority. 

A. Um-hm. 

MR. OSWALD TO JUDGE 

Q. Your Honor, I just (indiscernible) for the record 

I respectfully object to the reference of two to two equals five. 

For the record. Thank you. 

MR. DOOLITTLE TO JUDGE 

Q. Judge, he was speaking, the witness was speaking 

to you and I did not understand what he said. Whether he --

A. 

Q. 

A. 

Q. 

A. 

I understood him to say he -

Minority or 

tends to support the majority view 

Oh he does. 

but simply believes that the minority should 

have its right to speak its mind. 

DR. NORDBRUCH TO JUDGE 

Q. Absolutely. 

MR. DOOLITTLE TO JUDGE 

21 Q. Okay. I have no further questions. 

22 JUDGE TO MR. OSWALD 

Q. Redirect? 23 

24 

25 

A. Nothing further, Your Honor. 

JUDGE TO DR. NORDBRUCH 
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1 Q. All right. Doctor, you're excused, you're free to 

2 go as you wish. 

3 

4 

5 

6 

7 

8 

A. Okay. 

JUDGE TO MR. OSWALD 

Q. Any further evidence, Mr. Oswald? 

A. Yes, Your Honor. I'd like to call the respondent, 

Mr. Germar Scheerer. 

Q. All right. We'll be off the record until he's in 

9 place. 

10 (OFF THE RECORD) 

11 (ON THE RECORD) 

12 JUDGE FOR THE RECORD 

13 

14 

15 

16 

Back on the record. The next witness is in place, 

person of respondent in this case. 

JUDGE TO MR. SCHEERER 

Q. Mr. Scheerer, would you raise your right and be 

17 sworn, sir? Do you solemnly swear that the testimony you give in 

18 this court will be the truth, the whole truth, and nothing but 

19 the truth, so help you God? 

20 

21 

22 clearly. 

23 witnesses 

24 

25 

A. I do swear. 

Q. All right, sir. Speak up please loudly and 

You've already heard what I said to the other 

A. 

Q. 

Yes I did. 

-- so I'll not repeat it with you. 
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JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

A. Thank you, Your Honor. 

MR. OSWALD TO MR. SCHEERER 

Q. Mr. Scheerer, please tell the Court if you would 

why you are seeking asylum in the United States? 

A. I'm seeking asylum because I think that I'm 

politically persecuted by the German government. 

Q. And why do you believe that you're politically 

10 persecuted by the German government? 

11 

12 

13 

14 

15 

A. Because I actually wrote several publications, 

scientific publications on the Holocaust for which I was subject 

to prosecution, to house search, I was withheld from finishing my 

Ph.D., and I was dismissed from my job. That's basically it. 

Q. And why did the German government prosecute you? 

16 Why did they harass you? Why did they dismiss you from your job? 

17 

18 

Why did they not allow you to get your Ph.D.? 

A. There is a formal side, they say because I broke 

19 the law. Which we heard about already, about these laws, and my 

20 claim is that I didn't break any laws which with I did, but I was 

21 basically undermining their understanding of what the pillars of 

22 their, the German state is. 

23 

24 

25 

Q. And how did you undermine the pillars of the 

German state from your perspective? 

A. I did not do it from my perspective at all. To 
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1 the contrary. In my opinion freedom of speech and freedom of 

2 science is something that is of very high value and it should be 

3 protected in any regard. What I did was covered by the German 

4 constitution and the German constitution formally seen has 

5 nothing in it that talks about the Holocaust or the Holocaust 

6 being a foundation of the state, so even if I disagree on the 

7 Holocaust, how big formally seen, I, that doesn't go against any 

8 constitutional provisions and doesn't actually break any laws. 

9 So from my point of view there is no such thing. It is the 

10 opinion of politicians and, and, and the leader system that this 

is the case. 11 

12 Q. What is revisionism from your perspective, Mr. 

13 Scheerer? 

A. In general it's --

JUDGE TO MR. SCHEERER 

Q. Excuse me for interrupting. 

JUDGE TO MR. OSWALD 

14 

15 

16 

17 

18 

19 

Q. Mr. Oswald, you like to stand up apparently, 

that's your option, but when you stand up you get further away 

20 from the microphones. So if you want to stand up just speak more 

21 loudly. Your voice tends to be reasonably soft, so you either 

22 need to stay closer to the microphone or else increase the volume 

23 so that there's no loss to the record. So go ahead, repeat your 

24 question now. 

25 A. Thank you, Your Honor. 
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MR. OSWALD TO MR. SCHEERER 

Q. How do you see what historical revisionism is, 

what is your understanding of what it is in general? 

A. Historical revisionism is a method. Revisionism's 

the method to look again into the evidence, reassess evidence 

that we have about a historical event, reassess our 

interpretation in the light of new evidence, and if necessary, 

revise our view and opinions about this event. 

Q. And what is your understanding of revisionism vis 

10 a vis what occurred during World War Two? 

11 A. Well let's focus it perhaps on the Holocaust --

12 JUDGE TO MR. OSWALD 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Excuse me, Mr. Oswald, does it matter? 

It does, Your Honor. 

How so? 

It matters, Your Honor, because I'd be happy to 

17 make the proffer, he is going to testify to the fact that he 

18 initially began to explore this area because he had some concerns 

19 about the area, the factual recitations about what had occurred 

20 during the Holocaust. He believed that if there were problems 

21 with the current interpretation, what had occurred through the 

22 Holocaust, and if the Holocaust in scope was not as severe, there 

23 is the possibility that Germany could remove a stigma that it has 

24 under its current law and current political structure. That that 

25 stigma in his mind is what allowed the German government and the 
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1 German people to ascend to a rightful place in world affairs. 

2 Specifically that they would have an opportunity to have a seat, 

3 as an example, at the United Nations. He will also testify to 

4 the fact that Germany would then possibly be an official language 

5 of the E.U .. There are a number of different manifestations that 

6 can occur as a result of a reexamination of the events that 

7 occur. 

8 Q. Well, let's accept the proposition that he had 

9 reasonable motivations in the first instance, taking a look, 

10 beginning to delve into the subject matter. So what? Is in your 

11 judgment is that somehow dispositive in one way or another in 

12 terms of something that has to do with what you allege is past 

13 persecution? 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

It does, Your Honor. 

How so? 

Matter of S-M-P- specifically requires that the 

court examine the motivation of the individual, the respondent 

Q. No, sir, it requires that you examine the 

19 motivation of the persecutor, not the persecutee. That's the 

20 whole theory of imputed political opinion. The person who is 

21 said to have a despised view may well allege that they do not 

22 have a despised view. Nevertheless they are dealt with by the 

23 government as if they did. That's the theory of imputed 

24 political opinion. And my recollection of the case law is that 

25 you're supposed to delve into the motivation of the persecutor 
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10 

rather than that of the persecutee. 

A. If I may, Your Honor, this is Matter of S-M-P- at 

the area that we looked at before and if I may quote. The Board 

should examine a number of factors, including the nature of the 

crime and the severity of the punishment, as well as the 

applicant's political opinion and motives behind his actions; 

So, Your Honor, in fact the case law's to the contrary. 

Q. Well that's out of a concurring opinion, is it 

not? 

A. It is not, Your Honor, this is out of the main 

11 body of the opinion 

12 

13 

Q. Well they're quoting Mr. Bacca on a concurring 

opinion. 

14 A. That's correct, Your Honor, but they're adopting 

15 that as the holding in this case. This the test that the court 

16 is using in determining whether or not prosecution is persecution 

17 in the main body of this decision. This is the holding. 

18 JUDGE TO MR. DOOLITTLE 

19 

20 

Q. 

A. 

Mr. Doolittle, do you have any comment? 

I have to read it, Judge. I haven't seen it. 

21 JUDGE FOR THE RECORD 

22 We'll be off the record a moment. 

23 (OFF THE RECORD) 

24 

25 JUDGE FOR THE RECORD 

A 78 660 016 
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9 

10 

We're back on the record. 

JUDGE TO MR. OSWALD 

Q. I'm having another look at S-M-P-, or S-P-, Mr. 

Oswald, and that statement was adopted by the Board in the 

context of to quote them, "evaluating best motive of the 

persecutor in a case in which prosecution for an offense may be a 

pretext for punishing an individual for his political opinion." 

A. Judge, I respectfully say that's exactly what our 

case is all about, Your Honor. 

Q. Well, I disagree. 

11 MR. DOOLITTLE TO JUDGE 

12 Q. Judge, I'd also add is it's not taken in it's 

13 proper context. That cite is coming from Matter of Isatula, and 

14 if you read Isatula, Isatula is not on four squares with the 

15 facts of this case. It looks like in Isatula the person was, for 

16 example, just one fact, was arrested and there was no mention of 

17 any valid process. In fact, Isatula's brother if I'm not 

18 mistaken was arrested, never to be heard from again. So the 

19 facts of this case and the facts of Isatula are not even close. 

20 They're not on four squares and so I think that it's a 

21 misapplication of that case. 

22 JUDGE TO MR. OSWALD 

23 Q. Mr. Oswald, I read this contrary to your analysis. 

24 This particular case, where they're trying to determine whether 

25 there had been a prosecution as a pretext, and in order to 
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1 determine whether there's a pretext if the government ostensibly 

2 is doing something for a stated reason and the motives of the 

3 individual would be pertinent to determine whether or not there 

4 was a reasonable possibility, or the extent to which it was 

5 reasonable to expect that the government was telling the truth 

6 when it said why it acted. I'm having a little difficulty coming 

7 up with a hypothetical off the top of my head, but this is 

8 application of a particular and limited rule which applies when 

9 you're trying to determine whether there's a pretext. As for 

10 example if, as I know there was in a case out of in fact Sri 

11 Lanka, and it may even well have been this case, the individual 

12 was said to have been simply mistreated in an effort to obtain 

13 intelligence information about those in armed insurrection 

14 against the government. And they were trying to determine 

15 whether there was a pretext and actually their motivations were 

16 political persecution rather than simply seeking intelligence 

17 information. That would not be a case of prosecution by the way, 

18 so it wasn't this case, no it was not. In this case there was a 

19 question, I believe, ostensibly of a prosecution. 

20 A. Your Honor, if I may, Matter of Aguirre, excuse me 

21 Aguirre v. INS, which is Supreme Court case states that we have 

22 to do an examination of the individual's motive in determining 

23 whether or not under the circumstances it is a political crime. 

24 So the fact of the matter is that we must examine what the 

25 motivation is. There is a balancing test. Where there is a 
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1 crime of violence, as an example. The Supreme Court in Matter of 

2 Aguirre said there was a balancing test that we had to use in 

3 order to make a determination under the circumstances, whether or 

4 not the political aspect of it outweighed the common law criminal 

5 character of the offense itself. So the Supreme Court has 

6 specifically recognized that we must look at what the 

7 individual's motivation is in determining whether or not asylum 

8 would lie. 

9 That is the case here. In Mr. Scheerer's case what 

10 we're specifically stating is that his initial motivation in 

11 putting together his research was political in character, and 

12 therefore that goes a long way in this Court's determination 

13 whether or not, under the circumstances, the government was 

14 retaliating against Mr. Scheerer because of that political 

15 motivation. As an example, if he had no political motivation at 

16 all we could not make the case that in fact the German government 

17 was seeking to retaliate against him, persecute him for his 

18 political beliefs. So political motivation is an element of our 

19 case. It's not tangential l in fact it is simply an element and 

20 the Board has recognized that, the U.N. handbook recognizes that l 

21 which has been incorporated into law, our laws relating to 

22 asylum. Furthermore l Matter of Chang l which I have mentioned to 

23 you and cited in my brief, specifically recites the fact that we 

24 must look at the political motivation. Again in the 3rd Circuit, 

25 but citing cases within the BIA. So I believe that the law in 
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1 fact is squarely the other way. I of course respect the Court's 

2 discretion on the matter and if the Court's in the opposite then 

3 that will end our argument. However, what I would ask the Court 

4 under the circumstances is given the fact that the Court is in 

5 essence, I'd ask the Court what the practical implications of the 

6 Court's determination that political motivation of the individual 

7 is not relevant in the Court's analysis. If that's the case then 

8 I'd like to know where we go from here as to that part of my 

9 testimony. 

10 Q. Do you have a copy of the Supreme Court decision 

11 in front of you? 

12 A. I can pull it up, Your Honor, and I'd be happy to 

13 put on the screen. 

14 

15 

16 

17 

18 

19 

Q. I don't want to see it on the screen, I want to 

see the hard copy. 

A. No, Your Honor, I don't. 

Q. Well get it on the screen, let's see if we can get 

the cite. 

A. Thank you, Your Honor. 

20 JUDGE FOR THE RECORD 

21 We'll be off the record. 

22 (OFF THE RECORD) 

23 (ON THE RECORD) 

24 JUDGE FOR THE RECORD 

25 We're back on the record. 
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1 JUDGE TO MR. OSWALD 

2 
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7 

8 

9 

Q. Did you find what you were looking for, Mr. 

Oswald? 

A. I did, Your Honor, and I'd like to go ahead and 

deal with this issue and then we have a motion on respondent's 

side. First off, Your Honor, the case is INS v. Aguirre, 119 

Supreme Court 1439, and the Court states that "in evaluating the 

political nature of a crime we consider it important that the 

political aspect of the offense outweigh its common law 

10 character. This would be the case if the crime is grossly out of 

11 proportion to the political objective or if it involves acts of 

12 an atrocious nature," citing Matter of McMullen, 19 I&N Dec. 90, 

13 97-98. So his own motivations, Your Honor, are important. Are 

14 they dispositive, no. They're just one element of the Court's 

15 analysis in this area. 

16 A. The point I was trying to make, Mr. Oswald, is an 

17 applicant has to prove that the action taken against him is for a 

18 protected reason, an invidious reason, and consequently the 

19 motivation of the persecutor must be shown. That for example 

20 they were trying to victimize the individual for political 

21 opinion as opposed to because they wanted to rob him. One of the 

22 things that would give some information that might be useful in 

23 attempting to determine what the persecutor's motives would be, 

24 would be the motives of the victim, if for example, one had a 

25 political opinion adverse to the government and had manifested 
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1 that in some way and presented evidence to that effect, than that 

2 would tend to suggest that if action was taken it was in 

3 retaliation for that manifestation of adverse political opinion. 

4 However, it seems to me what you're trying to do is, at 

5 least where you were headed with the testimony was, to show that 

6 your client had no political motivation. That rather in fact his 

7 motivation was apolitical. It was scientific, it was historic, 

8 call it what you want to, it was not political in nature. That 

9 seemed to be where you were headed. That's when I jumped in and 

10 said why are we going into this? Because if you attempt to 

11 

12 

13 

14 

15 

16 

17 

18 

establish that your client had no political opinion, no political 

motivation on his part, then that tends to diminish the 

proposition that the government is seeking to retaliate against 

him for such a purpose. Then you get into imputed political 

opinion and you have to again show that the government acted 

against him in spite of his lack of a political opinion because 

they imputed one to him. 

A. And I think the Court's analysis is an accurate 

19 one. Where I was going was actually just the opposite. What I 

20 was trying to demonstrate was that his motivation for engaging in 

21 this research to begin with was because he believed, under the 

22 circumstances, that there had to be some reexamination of what 

23 had occurred during, at Auschwitz, and that there was anecdotal 

24 evidence that what actually happened there was different from 

25 what was in fact generally considered to be fact by the German 
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1 government. Now ultimately, his scientific research itself, once 

2 he got to the scientific research, he believes is scientifically 

3 sound and he was academic in approaching that. But at least his 

4 motivation, motivation that led him initially to go to Auschwitz 

5 and to initiate this research was because of the fact that he 

6 believed there were unanswered questions here, and that there 

7 were questions relating to what had occurred at Auschwitz that he 

8 believed needed answering. That in and of itself, in his mind, 

9 of course is important, because as he would have testified, will 

10 testify if the Court allows it, is that he believes that if there 

11 is a reexamination, if in fact gassings were not used at 

12 Auschwitz against individuals, against prisoners, as opposed to 

13 the delousing chambers, about which he will testify, that if 

14 that's the case then it calls into question what is now 

15 considered to be fact in Germany. 

16 And if that's the case then there could be a 

17 reexamination entirely of what occurred and an accurate 

18 historical picture developed. He believes with that, that 

19 Germany would be able to, if he is correct that in fact it was 

20 not as genocidal as, he will admit there were killings, but if 

21 there were no gassings and if it was not as genocidal as it is 

22 claimed, then the stigma from the German government would be 

23 removed, and the German government would have the opportunity to 

24 ascend to its rightful place in world affairs. From the 

25 standpoint of multinational organizations and from the standpoint 

A 78 660 016 205 September 24, 2001 



j~ 

1 

2 

3 

4 

5 

6 

7 

8 

of constitutionally allowing troops to serve abroad. Those types 

of things which he believes very strongly the German government 

should have the opportunity at least to do under certain 

circumstances. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, you have anything further to say on 

the subject? 

A. This a closing argument? Well it seems like all 

9 day long today we've continued to get further and further and 

10 further away from whether or not this individual has been 

11 persecuted in the past, or he has a reasonable fear of 

12 persecution. It seems like we want, we, being counsel for the 

13 respondent, wants to retry this case and put forth evidence that 

14 was not allowed in the German trial. NOw, again, I think that we 

15 need to follow the bouncing ball and get back to the issue of 

16 persecution. 

17 Q. Well frankly, I don't care whether he's correct or 

18 incorrect. That has no bearing on his case in my judgment. 

19 Whether there was gas used, whether there was no gas used, 

20 whether they played tiddlywinks or whether they slaughtered 10 

21 million people is immaterial as far as I can see in the context 

22 of this case. 

23 A. I'd agree, Judge, I think that's your charge. You 

24 don't have to answer that question. And that's what I'm getting 

25 at, is I think we need to get to the heart of the persecution. 
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21 

Q. The whole thing turns upon whether a minority view 

is protected by the law of asylum in present day Germany. 

MR. OSWALD TO JUDGE 

Q. That's correct, Your Honor. That is correct. 

JUDGE TO MR. SCHEERER 

Q. Mr. Scheerer, come back over here, sir. 

JUDGE TO MR. OSWALD 

Q. Now, Your Honor. May I make a motion please? 

Go ahead. A. 

Q. Okay. Due to the lateness of the hour, we're now 

at ten of five, I'm sure the Court was not going to restrict my 

testimony too greatly, my testimony here is going to be a little 

over an hour, and then we've got cross-examination. What I'd 

like to do is ask the Court to recalendar merits hearing so we 

might at that point take Mr. Scheerer fresh. He has driven up 

from Alabama yesterday, didn't get much sleep, and we're now at 

the, given the hour of the day, he is exhausted. 

A. Well, sir, to put that in context I drove up from 

central Florida yesterday after a hurried trip down there over 

the weekend, and I've been at it all day as well. 

Q. Yes you have, Your Honor. I believe we have 

22 made--

23 JUDGE TO MR. DOOLITTLE 

24 

25 

Q. 

A. 

A 78 660 016 
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1 Judge. 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

That's not what I'm asking you. 

Oh, I'm sorry. 

Address the motion if you wish to. 

I d~n't have anything to say on the motion, Judge. 

6 I mean it doesn't bother me. We can go forward or we can reset 

7 this thing. 

8 JUDGE TO MR. OSWALD 

9 Q. Well I am somewhat dismayed by the proposition 

10 that you have yet an hour, cause what I intended to do was ask 

11 your client if you had accurately stated his position in your 

12 proffer, if you will. And we'd move on from there. 

13 

14 

15 

1·6 

17 

18 

19 

20 

21 

22 

23 

A. Your Honor, I've got I believe it's about 15 pages 

of various information that I think is relevant to the Court and 

I would say that while the Court does have discretion on expert 

testimony, certainly believe that the applicant ought to have an 

opportunity to give a full recitation of what he believes is the 

basis for his claim, so. I understand the Court's concern about 

judicial economy and about speed --

Q. He produced one of the lengthiest and most 

detailed applications I've ever seen in 11 years. And again you 

don't have to reiterate every jot and tittle of it. 

A. Well I think that that shows the seriousness with 

24 which Mr. Scheerer takes his application for asylum, Your Honor, 

25 and that's the seriousness with which we've come down here from 
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1 Washington today is in presenting his case. I--

2 

3 involved. 

Q. I have no doubts of the seriousness of anyone 

4 JUDGE FOR THE RECORD 

5 We'll be off the record a moment. 

6 (OFF THE RECORD) 

7 

8 

9 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

All right. We're back on the record. Mr. Oswald has 

10 consulted with his client with regard to the fact that the 

11 Court's next date available is in the latter portion of March. 

12 JUDGE TO MR. OSWALD 

13 

14 

15 

16 

17 

18 

19 

20 

Q. And it's the Court's understanding, Mr. Oswald, 

you're asking the Court to continue the matter until that time 

even if that is the earliest date, is that correct? 

A. It is, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. What's the position of the Service, if any in this 

regard, Mr. Doolittle? 

A. We don't have a position, Judge. 

21 Q. All right. 

22 JUDGE FOR THE RECORD 

23 Under the circumstances, as much as I hate to do it, I 

24 will. We'll reconvene at 9 o'clock in the morning, the 18th of 

25 March, and once again turn our attention to this case and we will 
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1 finish it on that date. Barring the absence of one of the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

essential parties or the Court itself due to unforeseen and 

substantial difficulties, such as massive bodily trauma as a 

result of having been run over by a Mack truck. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, I'll provide your client and yourself 

with a written notice to that effect, along with the usual 

statement of limitations on discretionary relief from the failure 

of appearance absent adequate cause. Do you waive any formal 

statement by the Court directly to him at this time regarding the 

contents of these two documents? 

A. I do, Your Honor. 

Q. Does he continue to reside at 112 Middle Road in 

Gurley, Alabama? 

MR. SCHEERER TO JUDGE 

Q. Yes, I do. 

A. All right, sir. Please remember that if you 

change your address you must once again notify the Court within 

five business days of your new address 

Q. (Indiscernible.) 

21 A. using one of the blue forms. 

22 JUDGE TO COUNSEL 

23 

24 

25 

Q. Anything further, gentlemen, that either of you 

know of that we need to make of record at this time? 

A. (Mr. Oswald) Nothing, Your Honor. 
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1 A. (Mr. Doolittle) No, Judge. 

2 JUDGE FOR THE RECORD 

3 It appears now there's nothing further, the record will 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be closed for today. 
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1 JUDGE FOR THE RECORD 

2 This is the United States Immigration Court in 

3 (indiscernible) Atlanta, Georgia. Judge G. Mackenzie Rast 

4 presiding. This is tape number 4, matter of Scheerer, A 78 660 

5 016. These proceedings continued from an earlier date on which 

6 merits proceedings were commenced. Respondent Gerrnar Scheerer is 

7 present, accompanied by his counsel of record, R. Scott Oswald, 

8 Esquire. The Service is represented by its counsel, John 

9 Doolittle, Esquire. Proceedings will be in English. 

10 When last we were considering these matters respondent 

11 was early in direct testimony and time grew short and it was 

12 necessary to continue them. However, prior to resuming that 

13 testimony we need to dispose of a motion filed by Mr. Doolittle. 

14 Motion to pretermit in which the assertion made is that 

15 respondent is not eligible for the relief sought, which is 

16 asylum. 

17 

18 

19 

20 

21 

JUDGE TO MR. DOOLITTLE 

Q. All right. Mr. Doolittle, you're citing lack of 

eligibility predicated upon his conviction in Germany. 

A. That's correct. 

Q. All right. Don't tell me what section of the law 

22 you contend renders him ineligible. 

23 

24 

25 

A. Do tell you or don't tell you? 

Q. I don't think you do. You just say he doesn't 

meet the definition of a refugee, and 
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1 A. Right. In order to qualify for asylum someone has 

2 to meet the definition of refugee under 101(a) (42) of the Act. 

3 101(a) (42) (a) of the Act. Second part of 101(a) (42) of the Act 

4 states and I quote "the term refugee does not include any person 

5 who ordered and cited or otherwise participated in persecution 

6 any person on account of race, religion, nationality, membership 

7 in a particular social group or political opinion." It's the 

8 Government's assessment of the case is that he's been convicted, 

9 was subjected to lawful process in Germany, was given the 

10 opportunity to appeal his decision, which was denied and 

11 basically you've got a valid judicial determination that's went 

12 through the courts, even the appellate courts of the country of 

13 Germany that he was convicted of inciting racial hatred. Now 

14 that puts him squarely within that definition to the Government. 

15 That he is taken outside the scope of the definition of refugee 

16 and as such he would not be eligible for asylum as a matter of 

17 law and fact. 

18 Q. All right. Just so we'll know before I turn to 

19 Mr. Oswald for any response he may wish to make, what's your 

20 position with regard to withholding? 

21 A. I have to take a second, Judge, on that. 

22 JUDGE FOR THE RECORD 

23 

24 

25 

All right. We'll be off the record a moment. 

(OFF THE RECORD) 

(ON THE RECORD) 
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JUDGE FOR THE RECORD 

Back on the record. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle? 

A. Based on what I know it appears that he might be 

eligible for a grant of withholding, although recognizing the 

higher burden, the fact that he would have to prove the burden, 

the burden then falls on him to prove that he would actually be 

9 harmed if he was sent back to Germany. And as such, we don't 

10 believe that he's going to be able to meet that burden. The 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

higher burden than asylum. 

Q. Well under 241(b) (3), which is where withholding 

is found, it says as an exception under sub (b), sub (i), it 

describes an alien who ordered, incited, assisted, or otherwise 

participated in the persecution of an individual because of race, 

religion, nationality, et cetera. And that's awfully close to 

the language you're citing. 

A. Yes, he would fall under that category as well, 

Judge. 

Q. All right, now explain to me further your theory 

21 here. I assume you're focusing in on the word incited in the 

22 definition that you're referring to? 

23 

24 

25 here 

A. 

Q. 

A 78 660 016 

That's correct. I think it's pretty clear that -

Next question is if incitement is the action key 

214 



j~ 

1 

2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

A. Right. 

Q. What was done, the object was inciting racial 

hatred according to you. Now the question therefore would 

become, would it not, is racial hatred, is that a synonym for 

persecution? 

A. The Government believes that it is. The 

Government believes that the basic law in Germany which is their 

constitution provides for freedom of speech for everybody, and it 

clearly says that. I'm sure we'll get into that today. But they 

have determined that statements denying the Holocaust or the 

misstatements of fact that the Holocaust did not exist are so 

abhorrent as to cause tremendous anxiety and tremendous 

hurtfulness to those of the Jewish faith and to those within the 

14 country of Germany, that they've penalized it. They've made it 

15 part of their criminal code. And it's our opinion that that 

16 would rise to the level of persecution, that's correct. That 

17 just basically his misstatements of fact would be persecution 

18 directed at people of the Jewish faith. 

19 Q. All right. So your basic proposition is by 

20 whatever means a person who incites racial hatred and that it 

21 seems to me by the definition of the words presumes that the 

22 object is to try and encourage racial hatred in other people 

23 

24 

A. 

Q. 

Encourage racial hatred. 

-- as opposed to shall we say massaging one's own 

25 commitment to a particular proposition. 
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A. Right, but --

Q. In other words you don't do what you do in order 

to make yourself feel good, convince yourself that what you say 

you believe is true, for example. 

A. That's correct. 

Q. The idea is that it's projected out to somebody 

else. 

A. And to extend that thought, Judge, the act of 

inciting racial hatred, obviously the purpose or the underlying 

10 incitement is meant to do two things. It's to incite racial 

11 hatred but it also has the effect of hurting or, and that's the 

12 reason why the country of Germany has put this into law, it has 

13 the effect of hurting, wounding people deeply that were affected 

14 by this fact that the Holocaust actually took place. I mean it's 

15 a two prong thing, it's not just inciting racial hatred. I mean 

1~ that's what he was charged with and convicted with, but the 

17 purpose of Holocaust denial is essentially, I mean if you read 

18 the literature, if you read the various prongs of those people 

19 out there that use this to misstate fact that the world knows, 

20 it's to actually hurt those of the Jewish faith by saying that it 

21 didn't happen, that they made it up, that it's only there because 

22 they're trying to get money from the country of Germany or from 

23 other people. And along with that obviously it's inciting people 

24 that are not of the Jewish race against the Jews. So he was 

25 convicted of the penal code violation of inciting racial hatred. 
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1 Okay, there's your incitement that does the first prong. But the 

2 acts that he's committed, the writings, the statements that he's 

3 made, that is a form of persecution of those of the Jewish faith, 

4 and those are the people that were in some way hurt by the 

5 Holocaust itself. And that actually is the intent of 

6 revisionists to do that. 

7 Q. All right. Thank you, Mr. Doolittle. 

8 JUDGE TO MR. OSWALD 

9 

10 

Q. 

A. 

Mr. Oswald, you want to respond? 

I do, Your Honor. We object first off on 

11 procedural grounds. As this Court knows the due process clause 

12 of the Constitution does apply to this proceeding and we have not 

13 been given an opportunity to research Mr. Doolittle's motion 

14 prior to today, nor have we had an opportunity to consider it at 

15 all. In general the Board of Immigration Appeals has found that 

16 a foreign national in proceedings such as this, where there is a 

17 motion to pretermit on the table, should be given reasonable 

18 notice and an opportunity to be heard on the subject. Our 

19 position is that we have not been reasonable notice for, we have 

20 been served with this motion to pretermit literally just moments 

21 before the Court opened this hearing. 

22 

23 

Q. 

A. 

Is that a request for a continuance? 

It is a request to, an opportunity to brief the 

24 issue if the Court would give us that opportunity, so we would 

25 ask if the Court is prepared to consider that, that the Court not 
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1 render a decision today, give us an opportunity to brief the 

2 subject and make our position clear. Moreover, Your Honor, the 

3 Immigration Service's position is substantively inaccurate. 

4 Their bald assertion here that somehow he is precluded from being 

5 a refugee 

6 Q. Well, excuse me, do you want to respond to it or 

7 do you want time before you respond to it? Let's not mix and 

8 match here. If you want to make a response, make a response. If 

9 you say that you have been blind sided, you need time, then 

10 that's your position. But don't give me a partial response and 

11 say oh by the way I also want time so I can make an additional 

12 response. 

13 

14 

A. 

Q. 

Your Honor, I 

If you make a response today I'm going to rule on 

15 it today. If you feel that you're not prepared to make a 

16 response then adopt that position and we'll deal with that. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Thank you, Your Honor. 

Okay. Which position are you adopting? 

We'll take the position that we would like the 

opportunity to brief the issue. 

Q. All right. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle? 

should not be granted? 

Do you know of any reason why time 

A. The only thing the Government would say is that a 
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1 continuance should be denied just based on the law. Counsel acts 

2 as if I blind sided him with this. Although the motion was 

3 served prior to coming into this hearing --

4 

5 

Q. 

A. 

6 counsel and --

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

It was? 

Prior to coming in this morning I did serve 

In other words you served him personally? 

That's correct. 

All right. 

And however the motion, again, is not a very 

11 detailed motion. Basically it states a matter of law which I'm 

12 sure counsel is very aware of because it's part of the 

13 Immigration and Nationality Act. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Well I notice for example you haven't presented me 

with any law to support your proposition, no authority. 

A. Right. 

Q. 

A. 

Q. 

You're relying solely on plain language. 

That's correct. 

I don't know whether you've had time to research 

it and figure whether there's any authority out there that tells 

me what relationship there may be between the idea of inciting 

racial hatred and the concept of persecution. 

A. Candor to the Court, I have not. 

Q. I think we can agree that inciting racial hatred 

25 is, certainly in Germany, viewed as an evil which is to be 
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1 persecution. As you well know not all things that are considered 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

social evils are persecutory in nature 

A. That's correct. 

Q. No matter how much they might be abhorrent. 

That's the question that arises and you presented me with no 

authority and simply want me to take it on the plain language. 

Now Mr. Oswald is suggesting that he wants a chance to see 

whether there is any law that would support, I presume, the 

opposite proposition. 

JUDGE TO COUNSEL 

Q. I'll tell you what we're going to do, gentlemen. 

12 I'll take the motion under advisement but we won't suspend the 

13 proceedings for today. We've got people here and in particular 

14 some of them have come from some distance as I recollect, and 

15 we'll go ahead and get everything on the record that's going to 

16 be on the record. At least all I can anticipate at this point. 

17 So I will neither grant nor deny the motion at this time. I'll 

18 take it under advisement. 

19 JUDGE TO MR. DOOLITTLE 

20 Q. Anything before we proceed to hear further 

21 testimony, Mr. Doolittle? 

22 

23 

24 

25 

A. I don't have anything else. 

Q. All right. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, anything else of a pretrial nature 
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12 

13 

14 

15 

16 

17 

18 

from you? 

A. No, Your Honor. 

Q. All right. 

JUDGE TO MR. SCHEERER 

Q. Mr. Scheerer, come have a seat in the witness 

chair once again if you would, sir. 

JUDGE FOR THE RECORD 

We'll be off the record a moment. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

We're now back on the record. 

JUDGE TO MR. SCHEERER 

Q. Mr. Scheerer, when you sat in that chair last time 

you were sworn to tell the truth. Do you understand that you 

remain under oath as far as these proceedings are concerned? 

A. 

Q. 

I do understand that. 

All right. And just remember if you would, sir, 

19 to speak loudly and clearly so that everyone can hear you without 

20 question. 

21 A. Yes, sir. 

22 JUDGE TO MR. OSWALD 

23 

24 

25 

Q. All right. Go ahead, Mr. Oswald, you may resume 

your direct examination. 

A. Thank you, Your Honor. 
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10 

11 

MR. OSWALD TO MR. SCHEERER 

Q. Mr. Scheerer, please describe for the Court your 

academ~c background and educational credentials. 

JUDGE TO MR. OSWALD 

Q. Excuse me, Mr. Oswald, is that not plainly a 

matter of record? Is there not a CV in the record already? 

MR. SCHEERER TO MR. OSWALD 

Q. I don't think so. 

MR. OSWALD TO JUDGE 

Q. 

A. 

No, Your Honor, there is not. 

There's a CV for everybody else but not for Mr. 

12 Scheerer? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

That's correct. 

It's not part of the German record already? 

Q. All I can say is I'm shocked you don't have it in 

print, Mr. Oswald. We only have a few thousand pages here. 

A. Your Honor, there is a, under tab 17 in the expert 

report itself, there is a description of Mr. Scheerer's academic 

credentials at that time. 

Q. All right. Have they been changed substantially 

since then? 

A. No, Your Honor. 

Q. All right. 

JUDGE TO MR. SCHEERER 

Q. Mr. Scheerer, just tell us very quickly, you got 
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one or two degrees, whatever it is, state the degrees. I'm not 

going to sit there and listen to a recitation of every paper you 

ever published or anything like that that usually shows up in a 

CV. 

MR. OSWALD TO JUDGE 

Q. That's not his intention, Your Honor. 

A. All right. 

JUDGE TO MR. SCHEERER 

Q. 

A. 

Go ahead, Mr. Scheerer. 

Well I studied chemistry and received a diploma 

11 degree in Germany in '89 which is kind of between an American 

12 master's and Ph.D. degree, and thereafter I started studies on 

13 inorganic chemistry, (indiscernible), prepared a Ph.D., and the 

14 

15 

16 

17 

18 

19 

20 

21 

Ph.D. thesis was finished and filed with the university in '93. 

That's basically it. 

MR. OSWALD TO MR. SCHEERER 

Q. Please describe the point at which you were in 

your academic pursuits when you began to explore the issues that 

you raised in your expert report, which was the subject of the 

German prosecution. 

A. I just had finished my master's degree in 

22 chemistry and read literature about an American engineer who had 

23 made research on alleged gas chambers in Auschwitz which 

24 triggered my curiosity because he came forward with chemical 

25 aspects and that's when I started doing research myself on it. 
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Q. How did you go about putting together a plan of 

action on the research that you were going to do to further that 

pursuit? 

A. Well I got a hold of this American expert report 

and read it and spotted a few errors in it, procedural errors, 

logical errors, and a lot of questions that carne up which seem to 

have to be answered before any conclusion could be drawn out of 

chemical analysis, and I just wrote a letter to the editor to a 

certain paper which was obviously read by a couple of people who 

were interested in promoting this kind of research and got 

11 contacted by these people. So I knew that there was an interest 

12 in that research and it was when I started my Ph.D. studies in 

13 1990 and I had access to huge online libraries as well as normal 

14 libraries to do research on basic questions like what is Zyklon B 

15 and how does it react with raw materials and what are the 

16 resulting compounds, and how long term stable are they, can they 

17 be found after 50 years of exposures to environment. These 

18 theoretical question I was pursuing, they are just for the matter 

19 of personal curiosity and after I had found out that the 

20 residuals that form in a wall that has been exposed to hydrogen 

21 cyanide, that is Zyklon B, do indeed have a long term stability 

22 lasting many decades, I wrote a short paper on that and send it 

23 to people who had contacted me, were interested in that. And one 

24 of them was a lawyer who defended people who were accused of 

25 dissenting on topics around Third Reich, persecution of 
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1·6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

minorities, and they contacted me and asked me if I could do 

further research --

Q. What was the further research that you did? 

A. Actually I got in touch with engineers who helped 

me doing research on various topics which were not my field of 

expertise, and I myself concentrated on actually building 

together with an engineer an experimental gas chamber to expose 

building materials to Zyklon B gasses to see how they react, and 

I got the funding from a defendant to actually make a trip to 

Auschwitz, take samples there, do research on the actual state of 

the buildings that are claimed to have been gas chambers, and got 

access to literature about the history of these buildings and 

about the claims made by various eyewitnesses on how these mass 

gassings had happened to get the parameters that I need to make 

any conclusions. 

Q. And when you reached Auschwitz, what was the 

extent of your in the field research? 

A. In the field research basically was, I knew before 

I went there what to expect. I knew the camp, I knew which 

buildings were where and what was claimed had happened there so I 

went there, took samples from the alleged gas chambers, from 

delousing chambers, where it is generally agreed to that inmate 

clothing was deloused there with Zyklon B but nobody was killed. 

So I took samples there, I took what's called blind samples at 

buildings where there's no mass extermination alleged like inmate 
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huts and administration buildings, just to take, get a comparison 

of something that is expected to have no traces of these Zyklon B 

residuals, and various other research that were concerning only 

architectural features of buildings. 

Q. And once you had taken these samples what did you 

do with them? 

A. I send them in, basically I brought them 

personally to renowned analysis institute in Germany to have them 

getting analyzed for various compounds, not only the residual 

cyanide compounds but other compounds which would affect the 

formation and stability of these compounds, and actually stayed 

there for a while to try get an understanding how the analysis 

works, how reliable they are, how they do it, and the results I 

received some two weeks later. 

Q. And what were the results of the testing that was 

performed by this institute? 

A. As was expected the delousing chambers that has 

been exposed massively to Zyklon B during the delousing of 

inmates' clothes and other belongings had huge values of cyanide 

traces, that is the residual compound of Zyklon B, something 

between one point, 0.1 up to 2 percent of the entire wall of 

these building consists of these blue stains called iron blue. 

It's a cyanide compound with iron. And in contrast to that, 

samples taken from the alleged gas chambers or from inmate huts 

25 or from, I took even a sample from Bavarian collapsed farmhouse 
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1 to be sure that I have something that definitely is totally 

2 neutral. They had traces that were either zero or very low, 

3 close to the detection level, where cyanide couldn't be detected 

4 at all. They couldn't be reproduced. That is I brought them to 

5 one company for analysis and they found minute trace and then I 

6 took the same sample and gave it to another institute to get a 

7 double check on it, and they found n~thing. So it wasn't 

8 reliable, it was close to the level where a chemist would say it 

9 can't be interpreted. Basically the interpretation was that 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

anywhere else except for the delousing chambers, the traces are 

not (indiscernible), has to be considered to be zero. 

Q. Based on that chemical analysis, what were you 

conclusions that you reached in your report that was the subject 

of the German prosecution? 

A. Considering the parameters that I had, for example 

that the probability that such long term cyanide compounds would 

form in a, in the alleged gas chamber, which was underground, 

unheated, and humid, would have been bigger than the probability 

of the formation of the same compound in the delousing chamber 

which was above ground, dry, and heated, which is a very 

detrimental to the formation of these long term stable compounds. 

I would have expected with all other parameters that have to be 

taken into consideration, like eyewitness accounts, how the 

procedures went, how long the gassings took place, which 

concentrations would use, and how fast the ventilation process 
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1 went on, and all these parameters, my conclusion was we should 

2 expect similar amounts of cyanide residuals of this Zyklon B 

3 residuals in both delousing chambers and homicidal gas chambers. 

4 But as a matter of fact we find only huge amount in the delousing 

5 chambers still today, 60 years after the fact. But we find 

6 basically nothing in the homicidal gas chambers as anywhere else 

7 when we take samples. So the conclusions were that the mass 

8 gassings as attested to by certain eyewitnesses, could not have 

9 happened the way the attested. 

10 Q. What other conclusions did you reach in your 

11 expert report, other than the conclusion that you've just raised 

12 here today? 

13 

14 

15 

16 

17 

18 

19 

A. There was none. 

MR. OSWALD TO JUDGE 

Q. Your Honor, may I approach the witness? 

A. You may. 

MR. OSWALD TO MR. SCHEERER 

Q. Mr. Scheerer, what I'm handing you is Exhibit 17 

of --

20 MR. DOOLITTLE TO MR. OSWALD 

21 

22 

23 

24 

25 

Q. Before you go on, counsel, since you've got a tree 

here that you cut, let me reach into the file and get Exhibit 17. 

JUDGE TO MR. OSWALD 

Q. And before we go any further let's make note of 

the fact that, I believe we're talking about Exhibit 4, item 17, 
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1 would that not be correct? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

It is, Your Honor, thank you. Exhibit 4, item 17. 

Which begins on page 266. 

A. It does, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Doolittle. 

Q. Let me know when you've found and ready to go, Mr. 

A. I'm ready, Judge. 

Q. Okay. 

JUDGE TO MR. OSWALD 

Q. Go ahead, Mr. Oswald. 

JUDGE FOR THE RECORD 

Yes, we're still on the record. 

JUDGE TO MR. OSWALD 

Q. Go ahead, sir. 

MR. OSWALD TO MR. SCHEERER 

Q. 

A. 

Q. 

A. 

Mr. Scheerer, do you recognize that document? 

I sure do. 

What is that? 

This is a translation of my expert report, a third 

21 enhanced and correct edition that I finished in November 1992. 

22 The one we were just talking about. 

23 Q. And where in there are conclusions contained, 

24 other than the conclusions that you have described for this Court 

25 here today? 
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A. 

Q. 

There are none. 

Where in your expert report is there any mention 

of your desire to do anything else, such as incitement of other 

individuals, other than the conclusion that you reach in the last 

several pages? 

A. Nothing of that is discussed or addressed in it at 

all. 

Q. What in there is contained that is other than 

9 scientific, in your opinion, scientific research about the 

10 residuals of Zyklon B as located in the various samples that you 

11 took from Auschwitz? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Nothing. 

What did you do with your expert report once you 

had completed it? 

A. I of course gave it to various defense lawyers who 

requested me to prepare it in the first place to fight in certain 

court cases, and I intended to publish it, made several 

revisions, but I wanted to wait with that until I had my Ph.D., 

and it was in early '93 that one of the defendants, General 

Remer, decided to go ahead since he was sentenced to imprisonment 

and wasn't allowed to introduce this expert report for his 

defense, he decided to publish it himself and he did that I think 

it was then finally distributed in April '93, unfortunately 

containing a foreword and (indiscernible) written by him or a 

friend of his. 
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Q. What authorization, if any, did you give General 

Remer for publishing your report with any prologue or epilogue? 

A. None at all. 

Q. What happened after General Remer published the 

report with his prologue and epilogue as written by him? 

A. Well he sent it out to politicians, judges, the 

media, and scientific, yeah, to professors of chemistry and 

history as I understand it, and my employer, then employer where 

I was preparing my Ph.D. at the Max Plank Institute was, did not 

only get their own copy because they were professors of chemistry 

themselves, but they were put under pressure from the scientific 

community, from colleagues within the Institute, by the media as 

well as by politicians to basically dismiss me from the 

Institute, which then eventually happened in June '93, and 

Q. Who owns the Max Plank Institute? 

A. It's a federally owned institute, so it's, 

basically it is property of the German state. 

Q. What else happened as a result of General Remer's 

publication of your expert report with his own unauthorized 

prologue and epilogue? 

A. The result of that was obviously that criminal 

22 investigations were started against me and I learned of that in 

23 September '93 when some 10 police officers and two public 

24 prosecutors I think, or, I don't remember exactly, came to my 

25 house and made a house search and confiscated huge material, 
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16 

books, correspondence, computers, software, and all sorts of 

material, and arrested me, took me with them to the police office 

to take fingerprints, make photos, and after that was done they 

released me again. So there were criminal prosecutions started. 

Q. And what did they charge you at the time they 

arrested you in September of 1993? 

A. The formal charges were incitement to racial 

hatred, incitement of the people, defamation, and libel. 

Defamation of the dead and libel. And basing on the version 

that, of my report that Remer had published, so for basically 

having a dissenting view on the Third Reich, persecution of the 

minorities. 

Q. What was the next action that the German 

government took against you after they arrested you and 

instituted criminal proceedings in September of 1993? 

A. The next step, considering the, let me think. The 

17 direct action of the government was that charges were filed. I 

18 learned about that I think in early '94, and in August '94 I had 

19 another house search which was related to criminal proceedings 

20 against General Remer and one of his associates for papers they 

21 had published, and they were obviously assuming that I was 

22 someone involved. They searched my home and the home of a friend 

23 of mine and confiscated literature that I had stored at my 

24 friend's home, like my expert report, a short version of my 

25 expert report and another two publications on, one on my own case 
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22 

23 

24 

25 

describing just my fate of persecution and another one, a 

response to a German mainstream historian who had publish a book 

on controversial topics of Third Reich history and had addressed 

topics put forward by revisionists. 

Q. And what was the next action the government took 

against you? 

A. I think the next step was I tried to fight my 

dismissal from the Institute, went to industrial court, and the 

judge there decided that a employee with views on history, 

dissenting views on history as I have them can always be 

dismissed and has as such no rights as an employee, and that 

brought down this case. The next, one of the next 

(indiscernible) into the university of Stuttgart is a state 

university itself, they, because of criminal proceedings going on 

they denied me my final examination for the Ph.D. title with the 

reason that criminal proceedings are going on referring to a 

German law that for carrying of academic degrees that was 

introduced in '39 by Adolf Hitler, basically saying that 

academics degrees can be withheld or withdrawn if there is a lack 

of academic dignity and, but that depended on a court decision so 

for the time being they only suspended me. Finally after I had a 

court decision against me, denied me my appointment and suggested 

that I withdraw my thesis, otherwise according to the law since I 

had allegedly used my academic credentials as a chemist to write 

allegedly pseudo scientific report with which I committed the 
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crime, because it came to conclusions which are outlawed in 

Germany, so I used these academic credentials to commit a crime, 

I'm not worthy, I don't have the academic dignity and therefore I 

need to deny, the academic needs to be denied. 

MR. OSWALD TO JUDGE 

Q. Your Honor, may I approach the witness? 

A. You may. 

MR. OSWALD TO MR. SCHEERER 

Q. (Indiscernible.) Okay, thanks. Mr. Scheerer, I'm 

10 showing you what's been marked as respondent's exhibit 4, number 

11 83. 

12 JUDGE TO MR. OSWALD 

13 

14 

15 

16 

17 

18 

19 

20 

Q. What page does it begin on, Mr. Oswald? 

A. The page, Your Honor, is -

MR. SCHEERER TO JUDGE 

Q. 1246. 

MR. OSWALD TO MR. SCHEERER 

Q. 1246? Mr. Scheerer, do you recognize that 

document? 

A. This is the translation of a letter by university 

21 of Stuttgart informing me that they haven't made a decision yet, 

22 but intend to withhold the academic degree because of what I just 

23 said, gave me the opportunity to withdraw it because once a Ph.D. 

24 has been rejected it is null and void worldwide. And that's 

25 basically what this document says. 
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Q. And how did you go about, if at all, trying to 

refute the university's position that you had cloaked yourself 

with your academic degree and come up with specious research? 

A. I wrote them an extensive letter trying to explain 

and what really was going on, but I had this court decision 

against me at that time and therefore I thought that there was no 

7 way of overruling the court decision with the court. The fact is 

8 that just 10 years, roughly, 10 years before my own case, there 

9 had a similar case where a German retired judge has written a 

10 book with dissenting views on the Third Reich persecution of 

11 minorities and he was a, had a Ph.D. title, retired, and the 

12 university where he got it from withdrew his title because of 

13 this book and he fought this decision up to the German 

14 constitutional court and lost, so the constitutional court said 

15 that if you use your academic title to spread dissenting views on 

16 Third Reich history in these sensitive areas, you are not worthy 

17 of any academic degree. So I knew that, with that 

18 (indiscernible) did not even have a Ph.D., withholding a Ph.D. 's 

19 much easier than withdrawing, but withdrawing was already upheld 

20 by the constitutional court, so I knew that I would never have a 

21 chance. In other cases like a guy who was in drug abuse or 

22 people who had murdered people or raped persons, since this is 

23 not an abuse of an academic degree they are not denied or 

24 withdrawn their academic degree, so if you commit a severe crime 

25 like something you don't need a Ph.D. title for, you can keep 
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1 your Ph.D. title, whereas if you write a scientific paper the 

2 German government doesn't agree with, they withdraw your Ph.D. 

3 title. 

4 Q. Please turn to tab 84, which is plaintiff's 

5 Exhibit 4. Tab 84. 

6 JUDGE TO MR. OSWALD 

7 Q. Begins on page 1252. 

8 MR. OSWALD TO MR. SCHEERER 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. What is that document? 

A. I think that is a translation of, yeah, that's the 

translation of my letter of response to the university of 

Stuttgart explaining them why I think they are totally wrong, and 

since I knew that I'm not going to have a chance in the situation 

I was, I wanted to salvage my Ph.D. title in order to have the 

possibility to introduce it somewhere else, perhaps abroad at a 

university. I explain in my decision why I withdraw my title, my 

Ph.D. thesis and considering their behavior of withholding a 

Ph.D. title from a person for his scientific views, dissenting 

views on history, I made it clear that I think they are not 

worthy of bestowing any title to me. 

Q. What was the next action that the government took 

against you? 

A. Well the next action was in late '94, the start of 

24 my criminal proceedings which lasted until June '95, ending with 

25 a sentence of 14 months imprisonment without probation. And this 

A 78 660 016 236 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

decision was eventually upheld by the German supreme court in 

March '96. During that trial, in March '95 I had another house 

search because of an anthology that I had published in November 

'94, including some 15 contributions of various scholars 

addressing broad variety of topics regarding the persecuting of 

minorities during the Third Reich. Dissenting point of views to 

the mainstream point of view. And this book was put on the index 

and was seized and destroyed eventually by the German government 

and I had house search, again confiscation of computer, books, 

correspondence and so forth. 

MR. OSWALD TO JUDGE 

Q. May I approach the witness, Your Honor? 

A. Go ahead. 

MR. OSWALD TO MR. SCHEERER 

Q. Mr. Scheerer, I'm showing you what's been marked 

16 as plaintiff's Exhibit 4, tab 8, page 217. What is that 

17 document? 

18 A. (Indiscernible) of my sentence which was served I 

19 think in August or something '96, July '96. At that time I had 

20 already left Germany and so that was basically the immediate 

21 follow up of the German supreme court to uphold the ruling of 

22 Stuttgart court from June '95. 

23 

24 

25 

Q. What other actions did the government take against 

you before you fled Germany in 1995? 

A. I think we're basically through with it. I can't 
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1 remember anything else right now. 

2 Q. Now, Dr. Amelung has already testified about the 

3 evidence at your trial 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Urn hm. 

Q. and what evidence the prosecution or lack 

thereof about any violence. When, if ever, outside of the trial 

or anywhere else for that matter, have you ever incited or 

encouraged anyone to engage in acts of violence? 

A. 

Q. 

I never did that. 

Why did you flee Germany in 1995? 

A. Because I wanted to, I didn't want to serve my 

first sentence of 14 month in jail and the upcoming more trial, 

like the one of having published the scientific anthology where 

another court case was pending, and during that house search they 

confiscated another book in preparation which had appeared just 

early '96, which was a response by four revisionists to a book of 

a French pharmacist who had written a book on the crematories of 

Auschwitz, a technology of mass murder, addressing revisionist 

arguments brought forward in the decades before, so it was kind 

of a argument between both sides going on, books being published 

on one side, a response by the other and so forth. The one side 

is allowed to do it, and when we do a response to their response 

I had expected and I was actually already informed by a officer 

from the Stuttgart police that this case is going to be the next 

one that's pending against me. So I knew that there were at 
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1 least three cases coming up. One I was already sentenced and two 

2 more coming up, so it wouldn't just be done with 14 months, but I 

3 expected many more to come on top of it, and I wasn't prepared or 

4 ready to spend time in jail for an alleged crime that I hadn't 

5 committed. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. Where did you flee? 

A. I first fled to Spain, wrongly assuming that this 

could be a safe haven for me. I learned just a few weeks after I 

arrived there that the Spanish government was about to introduce 

similar legislation as it was already the case in Germany, and 

since friends advised me that England might be a better place to 

go, and since my wife at that time didn't speak a word of Spanish 

and didn't feel very comfortable with the culture in Spain and 

was prepared to reside in England, I decided to leave Spain and 

go to England. 

Q. When did you travel to England? 

A. End of June '96. Actually it was never, never 

officially in Spain. I never registered anywhere or let any 

authorities know that I was down there. 

20 Q. What kind of permanent status did you have in the 

21 U.K., if any? 

22 A. Since I can enter the country without any visa I 

23 just entered the country and stayed there. I didn't need --

24 

25 

JUDGE TO MR. SCHEERER 

Q. Excuse me for interrupting, but if you had no visa 
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1 how'd you get through on the UC open border deal? Or E.U. open 

2 

3 

4 

5 

6 

7 

8 

9 

10 

border deal? 

A. We just show an id card or something and they let 

you pass. 

Q. That's what I mean, it's the E.U. idea that you 

don't have to have visas to go between the E.U. countries. 

A. That's right. 

Q. Okay. 

MR. SCHEERER TO MR. OSWALD 

That's right. 

Q. And I didn't apply for any permanent residency or 

11 something in Britain. I lived in Britain for a year, having to 

12 pay council tax. I was there under my real name but then after 

13 roughly a year's stay in Britain there was another house search 

14 in Germany with my parents-in-law for my having published 

15 revisionist literature on the Internet, another court case 

16 against me, and since I expected the police of having found an 

17 address of mine in England we moved, and from that time onward I 

18 lived under wrong name in England and, so the authorities 

19 wouldn't know where I am. 

20 MR. OSWALD TO JUDGE 

21 

22 

23 

24 

25 

Q. 

A. 

Approach the witness, Your Honor? 

You may. 

MR. OSWALD TO MR. SCHEERER 

Q. I'm showing you what's been marked as, it's page 

1463, Exhibit 105. Tab 105 of Exhibit 4. 
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1 JUDGE TO MR. OSWALD 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Tab 105? 

Yes, it is. 

Q. ,Okay. You said page, I believe. 

MR. OSWALD TO MR. SCHEERER 

Q. Mr Scheerer, what is that document? 

A. This is the third installment of a series of 

articles that appeared in the Sunday Telegraph the 1st through 

the 31st of October, the next in the second week of November, and 

10 this is the third one. A journalist had obviously found my first 

11 reside, the address in Britain through some database on the 

12 Internet and was approaching petitions and lobbyists trying to 

13 make them put the government under pressure and inform the German 

14 government to extradite me to Germany. 

15 

16 

17 

18 

States? 

19 States? 

20 

Q. 

A. 

Q. 

A. 

When did you leave Germany to come to the United 

(Indiscernible.) 

When did you leave the U.K. and come to the United 

Well that was after the second article appeared, 

21 beginning of November. I'm not sure about the days, I think the 

22 first installment was middle of October and the second one was 

23 end of October. That's I think the correct sequence. And the 

24 second installment in this U.K., in the Sunday Telegraph said 

25 that the Germans are asking for extradition and the British 
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8 

9 

10 

11 

authorities are of the opinion that they can extradite me without 

any (indiscernible), and politicians were actually asking me to 

get extradited. And so I figured that the situation in the 

United Kingdom gets unsafe for me and I had to leave, and I left 

the U.K. I think on the 22nd of November, something. Plus, minus 

a day. 

JUDGE TO MR. SCHEERER 

Q. Of what year? 

A. '99. 

MR. SCHEERER TO MR. OSWALD 

Q. I also, if I may add, that I also was contacted a 

12 lawyer in England before I made that far reaching decision, 

13 asking him for advice about the legal situation, and he told me 

14 that there is a similar law in the U.K. as the one that it was 

15 applied against me in Germany. Inciting to racial hatred is a 

16 crime in both countries. If I were a British citizen I would 

17 have never been accused of that crime because I didn't incite to 

18 racial hatred as an objective matter of fact. But for 

19 extradition purpose what only matters is the formal wording of 

20 the law, not the practical application of it. So if I was 

21 convicted of a similar offense in one country of the European 

22 Union, another country that has a similar offense would extradite 

23 automatically, without giving me the chance of legal hearings and 

24 without any further legal do, it would just be executed on a pure 

25 administrative level. And therefore he said if they get a hold 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of me and have the political will to extradite me and which is 

obviously the case according to the press announcement, then it 

is 99 percent if not higher likely that I'm going to be 

extradited. 

Q. Mr. Scheerer, when if ever, have you written 

encouraging anyone else to commit acts of violence? 

A. I did never do that. 

Q. When, if ever, have you verbally, orally suggested 

to others they should commit acts of violence? 

A. Never and to the contrary. 

people to do anything like that. 

I always disencouraged 

Q. What is your, the research that you've done and 

the publications that you've written, what kind of personal 

impact has that had on you over the course of the last 10 years? 

A. Well I call it a cascade collapse of my social 

life --

MR. DOOLITTLE TO MR. SCHEERER 

Q. I'm sorry, I didn't understand. What 

A. Cascade collapse of my social life. 

MR. SCHEERER TO MR. OSWALD 

Q. Step after step. First having lost my opportunity 

to finish my Ph.D. studies and then confronted with these, with 

these sentence on my police record, I, because of ongoing press 

campaigns, first my wedding to my first wife was canceled because 

my relatives wouldn't attend. They were upset about these media 
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1 campaign. The next was that I had to frequently move because 

2 landlords wouldn't accept me because the media actually incited 

3 to hatred against me by depicting me with evil names like Neo-

4 Nazi or racial hater or something like that. And as a next step 

5 I had to leave my home country, which wasn't that bad since my 

6 family stayed with me, my then wife with the two kids. But 

7 having had to hide in Britain in an environment that my wife was 

8 isolating her from her social contacts she was used to, and 

9 always having been careful being scared that when the police 

10 might show up, handcuff me, and I'm gone and she's alone abroad, 

11 led her to actually, eventually return to Germany and eventually 

12 file for divorce so I lost my family and my two small kids, and 

13 at one certain point was prepared to go back to Germany and serve 

14 my time just to be with my family. But unfortunately then my 

15 wife found herself a new partner and that was an option again. 

16 Anymore. I loved staying in Britain but I had to leave that 

17 country then eventually too, and come into the United States with 

18 the total uncertainty what's going to happen and where I could 

19 possibly stay and if I would be admitted to this country, not 

20 being able to find the security that one needs, not only 

21 economically to build up, cause I'm self-employed, a publisher, I 

22 cannot really do my business. I have to move frequently and it's 

23 hard to build up a social life in a country where one cannot 

24 actually have proper roots because you don't know if you're going 

25 to be kicked out tomorrow and end up in next country which 
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doesn't like you and eventually end up in a country which puts 

you in jail for many years to come. 

Q. Mr. Scheerer, what would happen to you if this 

Court were to deny asylum and you were forced to return to 

Germany? 

A. If I would be forced to return to Germany it would 

7 be first of all the 14 months that I was sentenced to already, 

8 and then a number of, most of them probably unknown cases because 

9 I kept publishing revisionist material. I have a journal that 

10 comes out every quarter. I publish one or two books a year and I 

11 have, I am involved in the three biggest revisionist websites 

12 worldwide with webmaster England. So if there is somebody who 

13 receives the harshest sentence for these alleged crimes committed 

14 in Germany history, I think it's going to be me and it's not just 

15 14 months, it's going to be years and years. One court case 

16 after the other. They don't actually put them all together in 

17 Germany but they did that with other case, like Gunther Deckert. 

18 They had him in one case put in jail and then while he was in 

19 jail he had four or five other sentence coming on top of it, 

20 extending his sentence up to almost five years. So that's 

21 basically what I expect is going to happen to me too. 

22 MR. OSWALD TO JUDGE 

23 

24 

25 

Q. Nothing further, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. Cross-examine? 
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A. I have a pretty lengthy cross-examination, Judge. 

Can we take a comfort break at this point? 

Q. We'll take five. 

JUDGE FOR THE RECORD 

Be off the record for five minutes. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

9 We're back now on the record. 

10 JUDGE TO MR. DOOLITTLE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. Go ahead with your cross-examination, Mr. 

Doolittle. 

A. Thank you, Judge. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Mr. Scheerer, we need to draw some lines. I want 

to make sure that I'm clear on your position. Isn't it your 

position that the gas chambers at Auschwitz didn't occur? 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor, as to form. It's vague and 

20 un-understandable. 

21 MR. DOOLITTLE TO MR. SCHEERER 

22 Q. Isn't it true --

23 JUDGE TO MR. DOOLITTLE 

24 Q. Well I must admit that literal taking of what you 

25 said would mean that there's no structures there that can be 
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1 properly termed a gas chamber. 

2 A. Right. Okay. 

3 MR. DOOLITTLE TO MR. SCHEERER 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q. Isn't it true, sir, that it's your opinion that 

millions of " Jews were not gassed at Auschwitz? 

A. The statement that I made is according to the 

scientific data I have and I assessed according to my expertise. 

It is that mass gassings, as it attested to by the witnesses 

cannot have occurred. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Right. So that's your opinion? 

That is my opinion. 

Okay. And 

At Auschwitz. 

That's what you believe? 

I do. 

Okay. A number of times in your testimony you 

17 stated, I think two or three actually, that you stated that you 

18 were charged and convicted of alleged crimes, isn't that correct? 

19 

20 

A. 

Q. 

Yes. 

Okay. You recognize that there is a penal code in 

21 Germany, correct? 

22 

23 

A. 

Q. 

Yes. 

And you recognize that you were prosecuted for a 

24 specific violation of that penal code, isn't that correct? 

25 A. Yes. 
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Q. So then wouldn't you agree with me, sir, that 

they're not alleged crimes, they are actual crimes that the state 

of Germany or the country of Germany has, that the people of its 

population have to abide by? 

A. It is my opinion that this was a violation of the 

very basic law that occurred here. That the German courts and 

judges commit the crime in convicting somebody who had not 

committed a crime. 

Q. Okay. Isn't it your belief, sir, that basically 

10 the Jewish people have made up this Holocaust event? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

No. 

It's not your opinion? 

No. 

Okay. Isn't it your opinion that the Jewish 

15 people made up the story that people were actually gassed to 

16 death? 

17 A. This is a sweeping statement that I would never 

18 make. It is not true. 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. So there is some validity to what happened 

during the Holocaust, correct? 

A. The term Holocaust is something that you need to 

describe so that I know what you're talking about. 

Q. Okay. Well let me ask you this. 

JUDGE TO MR. SCHEERER 

Q. By the way, let me interrupt just a moment, Mr. 
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Scheerer, Mr. Doolittle is much closer to you than as Mr. Oswald 

and as a natural human reaction you are speaking to him --

A. Yes. 

Q. and you're doing it in a softer voice. I can 

hear you but lest there be any question about your answers I'd 

appreciate it if, let's say, make sure that Mr. Oswald hears 

every word you say, okay? 

A. Okay. 

MR. DOOLITTLE TO MR. SCHEERER 

10 Q. I'm not going to give you a Webster's Dictionary 

11 definition of Holocaust but assuming that the definition that 

12 we're using for today for Holocaust is there was an extermination 

13 of people during World War Two, specifically Jewish people, by 

14 the German authorities. You would agree with me that that 

15 actually took place? 

16 MR. OSWALD TO JUDGE 

17 

18 

Q. Objection, Your Honor, as to that definition. 

That's not the definition of Holocaust as it is understood. If 

19 Mr. Doolittle wants to state what he believes or ask him, then he 

20 should so do. But he should not use a term, Holocaust, which has 

21 different meanings to different people. He should make the 

22 statement about whatever he wants to, what occurred at various 

23 camps that's fine, but not intermingle that with the specific 

24 definition of Holocaust that he mischaracterizes. 

25 JUDGE TO MR. OSWALD 
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2 

Q. Mr. Oswald, forgive me, but you seem to be talking 

out of both sides of your mouth. You're saying that there is no 

3 definition and then you say he mischaracterizes it. Now if 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

there's no definition you can't mischaracterize something, can 

you? 

A. Yes you can, Your Honor. Because if you are 

tinging it with certain kinds of adverbs you most certainly can. 

Q. Well forgive me, I don't agree with you on that. 

If something has no established definition then it's subject to 

whatever definition each and every person wishes to put upon it, 

and Mr. Doolittle cannot mischaracterize it. 

A. All I'm asking him is to put just a definition and 

ask the question. 

JUDGE TO MR. SCHEERER 

Q. Sir, Mr. Scheerer, what is your position with 

regard to the assertion that is made historically that during 

World War Two, as a result of actions taken by German authorities 

there were literally multi-millions of Jews that were killed? 

A. Well the topic is very complex. I have made 

20 research myself only on Auschwitz and I have my position on the 

21 mass gassings there and I testified in that regard already. 

22 There are various other means, concentration camps where 

23 extermination occurred by other means, by gas chambers, Jews who 

24 were killed, executed behind the front, by the so called 

25 Einsatzgroten, and I have not the total knowledge of all these 
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1 things to make a total assertion of what I know about it since my 

2 knowledge about these things varies from topic to topic we are 

3 talking about. If we are talking about multi-million, when we're 

4 talking figures here, what I believe how many Jews died as a 

5 result of persecution by the Third Reich which is undoubted by 

6 deportation, deprivation, ghettoization, forced labor and all 

7 this stuff, the figures that I believe in varies something 

8 between 300,000 and a million. That's what I believe. 

9 

10 

11 

12 

13 

14 

15 

16 

Q. 

A. 

Now you're talking about deaths, is that correct? 

That's in general amount. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead, Mr. Doolittle. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. And you're speaking of genocide right, because of 

their race? 

A. If you have read the evidence then in one of the 

17 pieces in the translated I recognize that. It doesn't matter 

18 whether you kill six million or 300,000, whether you kill them 

19 intentionally or put them under conditions that they have to be 

20 expected to die, in any case it is genocide as it is defined by 

21 the United Nations and also by the German law today, yes, I 

22 recognize that. 

23 Q. I agree with you, sir, that that would be defined 

24 as genocide under the United Nations charter, but my question for 

25 you is why do you have such a hard time defining Holocaust if 
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you're such an expert and if you actually are the webmaster, as 

you say, for three different Holocaust denial websites? 

JUDGE TO MR. DOOLITTLE 

Q. Just a moment, Mr. Doolittle. He didn't testify 

he's a webmaster, he testified that was involved in three 

websites. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Sir, did you not say that you were the webmaster? 

A. For one site I am the main webmaster, for other 

10 sites I call webmaster. 

11 Q. That's correct, sir, and in your testimony earlier 

12 you testified that you were the webmaster for three sites, isn't 

13 that correct? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

Q. Okay, so 

JUDGE TO MR. SCHEERER 

Q. You did use the term webmaster? 

A. I think I did, yes. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Again, sir, my question for you, since you've told 

us that you're the webmaster for three Holocaust denial or 

revisionist websites, why is it you have a hard time defining the 

term Holocaust? 

A. I didn't say I have a hard time, I didn't know 

what your definition was. I have my own definition but I wanted 
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10 

11 

to make sure that your definition is the same as mine or that I 

understand yours. 

Q. May I hear your definition? 

A. My definition of the Holocaust is, first of all it 

is something special that separates it from any other crime in 

human history of persecution of minority, and regarding the 

persecution of the Jews, the Holocaust is understood as the 

intention and the plan of the National Socialist government to 

exterminate the Jews that are in their sphere of influence, 

mainly by means of gas chambers. 

Q. That's correct, sir, and so as a Holocaust denier 

12 or revisionist, you specifically take a position contrary to that 

13 which your government back in Germany actually takes? 

14 

15 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor. He has mischaracterized 

16 his testimony by saying he is a denier. There is simply nothing 

17 on the record that supports that proposition, therefore I object 

18 as to form. It is ambiguous and mischaracterizes previous 

19 testimony. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. You're a revisionist, sir, isn't that correct? 

Yes. 

20 

21 

22 

23 

A. 

Q. Okay. And so as a revisionist you have a 

24 different factual understanding of what happened back in World 

25 War Two Germany, isn't that correct? 
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19 

A. 

Q. 

A. 

Q. 

Different than the German government? 

That's correct. 

That's correct. 

Okay. In fact hasn't the German government, 

haven't they recognized that there actually was a Holocaust? 

A. I'm not familiar of the formal recognition but 

there are of course many public statements of German politicians 

and representative of the government who do do these things, yes. 

Q. Wouldn't you agree with me, sir, that the reason 

why you were prosecuted under that law that is on the books of 

the German penal code, is basically because the German 

legislature and the leaders of the German country put those laws 

into the books because of what happened back during the 

Holocaust? 

A. Against human rights and in breach of their own 

basic law, yes I did that. 

Q. And you would agree with me that the German 

constitution provides freedom of speech, isn't that correct? 

A. Yes, but the German courts and politicans violate 

20 it. 

21 Q. I guess it depends on how you use the word 

22 violate, sir. Let me just quote to you from the German 

23 constitution--

24 MR. OSWALD TO JUDGE 

25 Q. Your Honor, objection. Argument. If he wants to 
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1 quote from the German constitution he so can in his final close 

2 to the Court 

3 A. If he --

4 Q. But if he's going to ask a question he should ask 

5 the question. 

6 A. Well your own client has said that he thinks that 

7 

8 

9 

the law is unconstitutional under the German constitution. Did 

he not? 

Q. Your Honor, he says let me quote from the German 

10 constitution. If his question is --

11 MR. DOOLITTLE TO JUDGE 

12 Q. I'm going to ask a follow up question, Judge, 

13 obviously. I'm not just going to state the constitution and move 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

on. 

A. That's what I anticipate. Go ahead, Mr. 

Doolittle. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Sir, article 5 of the German constitution, and I 

assume isn't it called the Grungisetz (phonetic sp.)? 

A. 

Q. 

A. 

Q. 

Yes it is. 

Okay. I apologize if I misspoke in German. 

But it not a constitution as such. 

Okay. So you deny that there's something called 

the German constitution? 

A. Yes, but it is the general legal position that 

A 78 660 016 255 
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1 there was never a constitution which formally had to be accepted 

2 by the German people, which never happened to that all, but this 

3 is only formal procedure. 

4 Q. Sure. Well let me read you what article 5 of the 

5 German constitution declares, and that is that everybody has a 

6 right to freely express and disseminate their opinions orally, in 

7 writing, or visually. Dot, dot, dot. There shall be no 

8 censorship. Isn't that what the German constitution says? 

9 A. Yes, but what is in the dot, dot, dot? You 

10 omitted something? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

Yes, I did. 

Yes. 

I'm just trying to clarify that wouldn't you agree 

with me that the German constitution says that there shall be no 

citizenship? I mean censorship in that everybody has the right 

to speak freely? 

A. Yes 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor, asked and answered. He's 

20 omitting a very important section of that constitution and 

21 therefore it is an improper question. 

22 A. I think I know where you're going here, Mr. 

23 Oswald, but I also think I know what's in the dot, dot, dot 

24 omission and your client is the one who said, if I understood him 

25 correctly, if what's in there is what I think is in there, then 
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he's saying that the laws promulgated under that omission are 

themselves contrary to basic law. 

MR. SCHEERER TO MR. DOOLITTLE 

Q. What the German basic law actually says, the 

freedom of speech is given, there is no censorship except certain 

cases defined in the law. 

7 A. And what would those cases be, sir? 

8 Q. That is that the penal law can override the basic 

9 human rights. 

10 A. You're not a lawyer and you understand that, 

11 right? 

12 

13 

14 

Q. 

A. 

Q. 

I do. 

Okay. 

But you have to carryon because there's section 3 

15 of article 5 which says science and research is free and there's 

16 no restriction to it. 

17 

18 

A. I'm sorry, 

to try to elicit from you. 

sir, but that'll be up to your lawyer 

I'm asking you a specific question. 

19 I just ask that you respond to my question. 

20 JUDGE TO MR. DOOLITTLE 

21 

22 

23 

24 

25 

Q. Just so it'll be on the record, what's in the 

omission, Mr. Doolittle? 

A. Let me pull up the footnote here, Judge. 

Q. You have to go to a footnote to find out what you 

omitted when you --
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MR. 

MR. 

A. 

Q. 

A. 

OSWALD TO 

Q. 

DOOLITTLE 

Q. 

I don't have the actual --

Oh. 

-- law in front of me. 

JUDGE 

Motion to strike, Your Honor. 

TO JUDGE 

I can provide the entire German constitution if 

8 need be, or I can move to strike the last statement about, there 

9 shall be no censorship. But a portion of the --

10 MR. OSWALD TO JUDGE 

11 Q. May we have the Court's ruling? 

12 JUDGE TO MR. DOOLITTLE 

13 Q. Look. The witness has testified that there's no 

14 censorship and freedom of speech with some exceptions. Let's 

15 just leave it at. Go ahead. 

16 A. Okay. 

17 MR. DOOLITTLE TO MR. SCHEERER 

18 Q. Let me ask you this, sir. You said that the 

19 exceptions are for anything that violates the penal code, right? 

20 

21 

A. 

Q. 

22 penal code? 

23 

24 

25 right? 

A. 

Q. 

A 78 660 016 

That's defined in the penal code, yeah. 

Okay. Is inciting racial hatred defined in the 

Yes it is. 

Okay. And that's what you were convicted of, 
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A. Yes. 

Q. So technically, just so you understand, we're all 

clear, you've got the German constitution that's supplemented by 

the penal code, isn't that right? 

A. That's right. 

Q. And the German legislators, the people that run 

7 your government, the leadership within Germany is determined to 

8 supplement their constitution, correct? 

9 

10 

A. 

Q. 

Right. 

Okay. And you happen to just violate the 

11 provision that they supplemented it, right? 

12 

13 

A. 

Q. 

That's right. 

Okay. Sir, is free speech as you know it, the 

14 concept, is it a concept that has no limitations? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

It sure has. It sure has limitations. 

It does have limitations? 

Of course. 

Okay. You would agree with me, I don't know if 

19 you know this, but in America free speech has limitations and if 

20 you do something that might, for example, injure somebody, that 

21 might limit your free speech rights. 

22 A. Yes. In Germany it is if you violate other 

23 people's basic rights then this is an infringement of, of the 

24 

25 

law. 

Q. 

A 78 660 016 

And that's what, again, and I'll get off of this, 
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1 but that's what your legislators did. They provided a provision 

2 within there that doesn't allow for German folks to incite racial 

3 hatred, correct? 

4 

5 

A. 

Q. 

Right. 

NOw, I'm going to ask you a hypothetical here. 

6 Hypothetically, let's say that you were standing on the street in 

7 Stuttgart. What if you said, I hate those Jews. Would you get 

8 prosecuted for that as far as you know? 

9 

10 

A. 

Q. 

No, I wouldn't assume so. 

Right. Wouldn't you agree with me you can make 

11 anti-Semitic statements and not get prosecuted for them, right? 

12 A. Well I don't know if that is an anti-Semitic 

13 statement but yeah, perhaps it is. 

14 Q. Okay. Well you would agree with me that the 

15 limitations imposed by the Georgia, excuse me, the Germany penal 

16 code regarding inciting racial hatred, you would agree that 

17 that's narrowly tailored and they're trying to allow people to 

18 exercise their free right to speech except for in certain 

19 instances. 

20 MR. OSWALD TO JUDGE 

21 Q. Objection, Your Honor. Both ambiguous and calls 

22 for a legal conclusion. He says that it's narrowly tailored, 

23 

24 

25 

that is a term of legal significance that is beyond the scope of 

Mr. Scheerer's knowledge. 

A. I'll sustain that objection. 
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19 

20 

21 

22 

23 

24 

25 

MR. DOOLITTLE TO MR. SCHEERER 

Q. You would agree with me, sir, that the Germany 

penal code provision that you were convicted for is a fairly 

narrow provision of law? 

A. I had to read it again. The law was changed as we 

know. The law I was prosecuted and convicted of is different 

from the ones I'm accused in other cases. However the way German 

courts made their judgment and rulings has basically not changed, 

so we actually had to read the wording of this paragraph in order 

to get my opinion on that cause I can't recall it completely. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, it seems to me that perhaps the 

line of questioning you're pursuing at this point might have 

better been put to Dr. Amelung who was a licensed practitioner of 

the law in Germany. I'm sure that Mr. Scheerer's absorbed a 

certain amount of law in his exposure to the German system, but 

he's a chemist not a lawyer. 

A. I'll move on, Judge. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Sir, you testified earlier that you're a self-

employed publisher, is that correct? 

A. Yes. 

Q. And how exactly do you make a living? 

A. My main income is I publish a quarterly journal. 

It's called Quarterly for Free Historical Research, and --
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Q. I'm sorry, I didn't understand what you said. 

A. Quarterly for Free Historical Research is the 

translation of the original German title and I want to spare here 

because it doesn't serve any purpose. And I have some thousand 

subscribers to it which is my main source of income. 

Q. I know this is obvious, but the thousand 

subscribers pay money to you and you send them the journal? 

A. Yes. It's an annual subscription fee. 

Q. Okay. What do you make annually? 

10 MR. OSWALD TO JUDGE 

11 

12 

13 

14 

15 

Q. Objection, Your Honor. Relevance. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, what is the relevance? 

A. Well I'm just trying to establish his income 

because I have questions related to the actual conduct of his 

16 defense both here and in Germany. I just wonder how he paid for 

them. 

MR. OSWALD TO JUDGE 

17 

18 

19 Q. Your Honor, what relevance does that have, how he 

20 paid for his defense in Germany. Each person is entitled to a 

21 defense and we do not allow that in courts of law for prosecution 

22 to bring in the source of funds that one has in defending 

23 themselves in a criminal context, nor should this Court allow 

24 such a insertion of evidence here. 

25 MR. DOOLITTLE TO JUDGE 
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1 Q. Right, and the federal rules don't apply, isn't 

2 that correct? 

3 A. Well at this point I must admit that I see, if it 

4 

5 

6 

7 

8 

9 

has any relevance it's very, very limited. 

Q. Okay. 

A. And it's certainly not become apparent at this 

time. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Sir, earlier you mentioned the term Neo-Nazi. Are 

10 you a Neo-Nazi? 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

I certainly am not. 

You're not? 

No. 

Q. As a revisionist --

MR. OSWALD TO JUDGE 

Q. Excuse me, Your Honor. Could the Court just ask 

17 Mr. Scheerer to speak up in the microphone? 

18 MR. SCHEERER TO MR. DOOLITTLE 

19 

20 

Q. 

A. 

I certainly am not. 

As a revisionist are there any other titles or 

21 labels that one puts on revisionists? Are you aware of any? 

22 MR. OSWALD TO JUDGE 

23 

24 

25 

Q. Objection, Your Honor. Vague. 

JUDGE TO MR. DOOLITTLE 

Q. You're asking in general or that 
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12 
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14 

15 

16 

17 

18 

19 

20 

21 

to him? 

A. 

Q. 

In general. If he knows. 

or that he accepts as being properly attached 

A. No, no. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. If you know are revisionists labeled or titled 

anything other than Neo-Nazi? 

,A. They are labeled and libeled with all sorts of 

insults like Holocaust denial, fruitcakes, (indiscernible), and 

all that sort of stuff, so the media use all sorts of very fine 

terms to incite to hatred against us, it's true. 

Q. Okay. Your attorney said on two different 

occasions on your direct examination, he mentioned the fact, 

tried to bolster the fact that you've never encouraged violence. 

And I'll ask you that again. Have you ever encouraged violence? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Okay. Neither in writing? 

Neither in writing nor speaking. 

Nor orally? 

No. 

Okay. You recognize that the law that you were 

22 convicted of was for inciting racial hatred, which is different 

23 than committing an act of violence, right? 

24 

25 

A. 

Q. 

A 78 660 016 

That's right. 

And you would agree that under that law that 
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1 you're convicted of there's no requirement that you incite any 

2 kind of, or even do any violence, that you commit a violent act? 

3 MR. OSWALD TO JUDGE 

Q. Objection, Your Honor. Calls for a legal 

conclusion. 

A. I'll overrule that objection. 

4 

5 

6 

7 

8 

9 

MR. SCHEERER TO MR. DOOLITTLE 

Q. I think he didn't ask me if I committed, but he 

asked me if I incited to violence. 

10 A. 

11 a bad question. 

12 

13 

Q. 

A. 

14 130, correct? 

Well let me ask it to you in a better way. It was 

Urn hm. 

Okay. You were convicted under penal code section 

15 Q. Entirely, yeah. 

16 A. Okay. And in order to be convicted of that, and 

17 you had a lawyer and you had a defense and you went through the 

18 appellate process, there was no requirement for you to have 

19 committed an act of violence, was there? 

20 Q. No. 

21 A. So--

22 JUDGE TO MR. DOOLITTLE 

23 Q. Again, you use the word committed. Is that what 

24 you intended? 

25 MR. DOOLITTLE TO MR. SCHEERER 
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20 

21 

Q. No requirement to commit an act of violence or to 

I guess take an act of violence either, correct? 

MR. OSWALD TO JUDGE 

Q. Objection, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. That's saying the same thing twice, Mr. Doolittle. 

A. Right. 

Q. Let's clarify the record a bit here. You made 

reference to section 130. You immediately or previously you were 

talking about incitement to racial hatred. 

A. 

Q. 

That's correct. 

All right. Well that's section 131. Section 130 

is incitement of the masses. 

A. Right. He said inter alia and so -- I agree, 

Judge. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Let me back up a second. To be convicted of 

inciting racial hatred, was there any kind of a requirement that 

there be any violence committed? 

JUDGE TO MR. DOOLITTLE 

Q. By him or by (indiscernible). 

22 MR. DOOLITTLE TO MR. SCHEERER 

23 

24 

25 

Q. 

A. 

Q. 

A 78 660 016 

By you or by anyone else? 

No. 

Okay. When did you actually come to the United 
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2 

States? 

A. In order to, well this might be a question. The 

3 first time in my life? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q. 

A. 

Q. 

No, no, no. This time, finally. 

Finally? 

Yes, this last time. 

A. This last time was in October, mid of October in, 

what was it, 2000. 

Q. In October of 2000 did you file an asylum 

application? 

A. 

Q. 

Yes. 

Okay. And did you have any asylum hearing with an 

13 Asylum officer? 

14 A. Yes. That was in I think November, end of 

15 November in San Francisco. 

16 Q. You said earlier in your testimony that one of the 

17 reasons why you fled -- strike. You said that you couldn't be 

18 tried, or you couldn't be convicted rather, of inciting racial 

19 hatred in the United Kingdom, didn't you? 

20 

21 

22 

A. 

Q. 

A. 

If I were a British citizen. 

Okay. And again, how do you know that? 

Because there are many revisionists living in 

23 Britain, publishing books as I do, and they have never been 

24 prosecuted because publishing dissenting views on any historical 

25 topic whatsoever is not a crime in Great Britain. So I know it 
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12 

13 

14 

15 

16 

from the matter of fact people do it and are not prosecuted, as 

well as from the advice that I got from a lawyer who defended 

persons, and I know it from a particular case of a person who 

published in one of his magazines an article actually implicitly 

inciting to violence against blacks, and an article denying the 

Holocaust. He was accused for inciting to violence against 

blacks and for having denied the Holocaust, and this case I 

observed closely. Whereas he was convicted for having implicitly 

incited to violence against black, it was found that having 

dissenting views, however controversial they are on the 

Holocaust, is not a crime and he was actually acquitted for that. 

Q. But the reason why you fled the U.K. was 

because 

A. I was not a British citizen and therefore would 

not have the protection of the British court system. 

Q. Actually, sir, wasn't it the reason why you fl·ed 

17 Britain was because you were going to be extradited back to 

18 Germany? 

19 A. Yeah, that's the immediate consequence of not 

20 having the protection of the British court system. 

21 Q. Right, but isn't it a fact that in order to be 

22 extradited, if you know, to be extradited back to Germany, the 

23 U.K. would have had to have a law on the books similar to that of 

24 Germany? 

25 MR. OSWALD TO JUDGE 
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1 Q. Objection, Your Honor. Calls for a legal 

2 conclusion about British 

3 MR. DOOLITTLE TO JUDGE 

4 

5 

6 

7 

8 

Q. I asked if he knows. 

JUDGE TO MR. OSWALD 

Q. Your client's already testified to that fact. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Wouldn't they have to have a law on the books in 

9 order to extradite you back to Germany? Similar law? 

10 A. They have to have a similar law, similar title, 

11 which they have the racial and incitement act from '82. Which in 

12 the formal proceedings of German, of British rules requires a 

13 totally different act. Just dissenting on historical topics is 

14 

15 

16 

17 

18 

not considered to actually be a crime, to be incitement to racial 

hatred or whatever hatred. 

Q. I want to just make sure it's clear for the 

record. When did you move to England, okay? 

A. End of June '96. 

19 Q. And when did you, and I only use this term for 

20 lack of a better one, when did you kind of go underground in 

21 

22 

23 

24 

25 

England? 

A. 

Q. 

Roughly a year later. 

So June of '97, would that be accurate, would be 

safe to say about that? 

A. Yeah, it's July. 
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Q. 

A. 

Q. 

July? 

(Indiscernible.) 

So from July of '97 until October of 2000 you 

lived in England under aliases, is that what I understand? 

A. Yes. 

Q. If you were essentially living underground, under 

an alias, how in the world did you know that U.K. was planning to 

extradite you? 

A. Because of the media, (indiscernible) that were 

10 published in October, beginning October '99. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. Okay, but you would agree with me that in order 

for them to have extradited you back to Germany they would have 

had to have known where you were at, right? 

A. Yes, but they have means to track me down obvious, 

because there are links to the time when I resided under my real 

name, which the journalists could easily find, and if you follow 

up like a police officer would do, the landlord, asking the 

landlord which real estate agent dealt with the property that I 

rented then, and find out which one rented I afterwards or --

Q. But you rented under probably a different name, 

21 didn't you, sir? 

22 A. Yes, but the real estate agent knew my real name 

23 and my pseudo name. So there is a link that a clever police 

24 

25 

officer could follow and find me. 

Q. Okay. 
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A. By bank records too because I had, obviously had 

to pay rent in the new name, I didn't have an account under my 

alias name because I didn't have valid id for it, so I once paid, 

deposited checks from real estate agent in my real account which 

police could trace back to the real estate agent and find me that 

way. So I know that there are always ways for the police to find 

out. 

Q. Okay, so for over four years you lived in England, 

9 isn't that correct? 

10 A. Three and a half years. Mid '96 to end '99 is 

11 three and a half years. 

12 Q. June -- but you came to the United States in 

13 October 2000, right? That would be 

14 A. That was the final entry we're talking about. I 

15 came into the United States and left it because I had only a 

16 temporarily valid visa waiver. 

17 

18 

19 

20 

21 

22 

23 

Q. And you flew back on a visa waiver 

(indiscernible)? 

time. 

A. I entered to Mexico and stayed in Mexico each 

I had a friend in Mexico. 

Q. 

A. 

Q. 

Where did you go in Mexico? 

Rosalito? That's where a friend of mine is. 

Okay, and so you went to --

24 JUDGE TO MR. DOOLITTLE 

25 Q. You know where that is don't you, Mr. Doolittle? 
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A. No I don't. I thought maybe Mexico City. 

MR. SCHEERER TO MR. DOOLITTLE 

Q. South of Tijuana. 

A. Oh, south of Tijuana. So how long did you stay in 

Mexico then? 

Q. I stayed a week in February 2000. I stayed 

7 another couple of days in May 2000, and then I stayed from July 

8 to October 2000. 

9 A. And when you weren't there you came to the United 

10 States, I assume? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

given. 

Q. 

A. 

Q. 

Yes~ Yes. 

Okay. 

But I think it's on the record. With the address 

A. If you know, has Germany declared you a fugitive? 

I mean, do you know? 

Q. 

A. 

Q. 

I wouldn't know how to know. 

Well 

As a matter of fact I think it's even in the 

20 record, the yearly publication of the German office for the 

21 protection of the constitution in the late years has always 

22 taught that I'm a fugitive residing in unknown or various 

23 locations, and I think now they've, since that's government 

24 publication they have (indiscernible) declared such. 

25 A. It isn't true, sir, that the reason why you 
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actually ran away from Germany and went to Spain and then to 

England and then the United States and back and forth to Mexico, 

isn't the reason why you ran away really that you're running away 

from obeying the law? 

A. I ran away because the German government 

permanently breaks the law and destroys my life. 

JUDGE TO MR. SCHEERER 

Q. Let me interject a question here while we're on 

9 the subject to some extent. Sir, you I believe said the last 

10 entry into the United States was in October 2000? 

11 

12 

A. 

Q. 

I think so, yeah, that's so. 

Because the record that we previously discussed 

13 early in this case indicate that you were admitted, I shouldn't 

14 say admitted, that's an incorrect term. That you were paroled in 

15 

16 

17 

18 

19 

on August 18th for 90 days -

A. Yes. 

Q. and you tried to come in again on a visa waiver 

and they said no, we're not going to admit you on a visa waiver 

but we're going to parole you in so that you physically are in 

20 the United States, but you haven't been admitted. But I'm not 

21 concerned with the concept of parole here as much as I am the 

22 concept of --

23 

24 

25 

A. 

Q. 

A. 

A 78 660 016 

Dates. 

-- dates, and the record indicates August 18th. 

Yes. 
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21 

22 

23 

24 

25 

Q. Is that something that you wish to quarrel with 

now, or are you prepared to say well, I'm not sure about the date 

so that may well be correct? 

A. No, things are a little bit complicated. While I 

resided in Mexico, I think it one of the, the second time in May 

that I was in Mexico and I handed in while I left the country, I 

handed in the visa waiver that I had then and border, U.S. border 

officer there told me if I'm going only to the other side in 

order to stay a couple of days and would intend to return and the 

visa waiver would still be valid, I shouldn't give it back but 

keep it and use it for a reentry and I could do that as long as 

it valid, is valid for 90 days. So what I did is that I received 

the visa waiver on August 18th and used that one for reentry 

while I was living in an extended period of time in Mexico. 

July, August, pretty close to the border, I crossed the border 

over to the United States I would say two or three times a week 

to make shopping, since food in Mexico is not to my liking and 

office supplies were hard to get by, so I went over to 

Chulavista, make shopping using the old visa waiver, and I used 

that visa waiver too, when I finally came back to apply for . 

political asylum. 

Q. All right. All right. That explains several 

things. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead, Mr. Doolittle. 
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MR. DOOLITTLE TO MR. SCHEERER 

Q. Regarding your dismissal from the university or 

from the Ph.D. program, you stated that university of Stuttgart 

is a government college, is that correct? 

A. Yes. 

Q. Okay. Like we have state colleges here in the 

United States? 

JUDGE TO MR. SCHEERER 

Q. Excuse me for pointing out a technicality, but I 

think that that fine institution would very upset if you called 

them a college, they're a university. 

A. University. 

JUDGE TO MR. SCHEERER 

Q. Correct, sir? 

A. That's correct. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. I've not meant to offend the university of 

Stuttgart. 

JUDGE TO MR. DOOLITTLE 

Q. No seriously, though. The term university on the 

continent has even more significance I think than it does here in 

this country. 

MR. SCHEERER TO JUDGE 

Q. That might well be, yeah. 

MR. DOOLITTLE TO MR. SCHEERER 
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11 

12 

Q. Who's the president of that institution? Not by 

name, but is he a government official? 

A. To be honest I don't know. 

Q. For example, here in the United States we have 

state institutions where you have a president and overseers and 

boards, and although it may be a state university the people that 

run the university are not government employees. 

MR. OSWALD TO JUDGE 

Q. Objection as to form, Your Honor. 

MR. DOOLITTLE TO JUDGE 

Q. 

A. 

I'm just trying to clarify --

I'm not sure you're necessarily correct about 

13 that. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Yeah. 

A. As a matter of fact there might be a board of 

regents or some such thing as an appointed entity, that members 

are appointed by the governor and they're basically civilians 

serving a part-time capacity, but I think you'll find that the 

president of the University of Georgia or the president of the 

University of Alabama, the state in which he now lives, are 

government employees. 

MR. SCHEERER TO MR. DOOLITTLE 

Q. I might answer that the concept of government 

24 employee in Germany is far more far reaching than it is here. 

25 They are what may call (indiscernible) and this is basically all 
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1 full time professor on a state university in Germany is, and they 

2 are extremely close and liable and there are special rights, 

3 perhaps comparable to what soldiers have here in the United 

4 States. So there's civilian soldiers of the German government 

5 and that is what professors at the university are. Normally a 

6 president of the university is a professor, so from that point of 

7 view it would be appropriate to call him a government employee in 

8 a very strict sense. 

9 A. I think your comments are well taken and so are 

10 the Judge's. I want to just ask, I guess, a question. If you 

11 know, do the people that run the management, the everyday 

12 operations, if you know, of the university of Stuttgart, do they 

13 answer to a higher authority in the national government? 

14 Q. The educational system in Germany is organized 

15 federally so the responsibility would be with the state rather 

16 than the federal government, and I think, yes, and of the state 

17 government there are people who are actually superior to those 

18 people at university and can give orders. 

19 A. Kind of like a bureaucracy, right? I mean they 

20 have to do things that they 

21 

22 

23 

24 

25 

Q. No, the superior actually would be the minister 

for culture and education so it is actually politician, member of 

a party, it is the government of this, of the particular state. 

A. If you know, would that minister of education and 

culture, would he have much to do with the daily workings of the 
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1 university? The inner workings? 

2 Q. Under normal circumstances I don't know. 

3 

4 

5 

6 

7 

8 

9 

A. Okay. Regarding your dismissal from the program 

would you agree with me that if someone were convicted of a crime 

in Germany, regardless of what that crime is, if it violated the 

penal code, that might be grounds for dismissal from the Ph.D. 

program? 

Q. According to case law, no. If you, I tried to 

explain that you have to have abused your academic credentials in 

10 committing the crime. That is, if you rape a woman, abuse a 

11 child, murder a person, that is not a abuse of your academic 

12 credentials. Therefore committing that kind of a crime would not 

13 lead to the withdrawal of your academic degree --

JUDGE TO MR. SCHEERER 14 

15 

16 

17 

18 

Q. Just a moment, sir. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

19 Matter of Scheerer, A 78 660 016. 

20 JUDGE TO MR. SCHEERER 

21 

22 answer --

23 

24 

Q. 

A. 

Q. 

25 answered then 

A 78 660 016 

Mr. Scheerer, if you want to pick up your 

Yes. 

go right ahead. If you feel like you have 
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17 

18 

19 

A. Yeah. I was stuck in the middle. 

MR. SCHEERER TO MR. DOOLITTLE 

Q. On the other hand if, for example, a physician 

with a Ph.D. in some medical expertise would use this expertise 

to commit crimes against clients, then it could be led to 

withdrawal of his degree because he has used his academic 

credentials to commit that crime 

A. Oh, so 

Q. The case law I can quote is that a guy was found 

guilty of having committed crimes for trafficking drugs and he 

got a sentence of five years, but since he didn't use his 

academic credentials to do so the court found that he has to be 

able to finish his Ph.D. studies and get his Ph.D. 

A. Okay, but under your understanding of the facts 

and the law that in that instance if the trafficker in drugs was 

actually manufacturing the drugs because he was a chemist, they 

could then take his Ph.D.? I mean because under your analysis --

Q. Yeah, could be. Could be. 

A. Okay and so if a doctor, medical doctor as you 

20 stated earlier, were performing illegal sex acts on a patient, 

21 okay --

22 MR. OSWALD TO JUDGE 

23 

24 

25 

Q. Objection, Your Honor, that's -~ 

MR. DOOLITTLE TO MR. SCHEERER 

Q. -- then he would in fact --
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3 

JUDGE TO MR. DOOLITTLE 

Q. Just a moment, he's interposed an objection. 

MR. OSWALD TO JUDGE 

4 Q. Objection, Your Honor. That's inflammatory and 

5 inappropriate. I'd ask that the --

6 A. Well I don't see it as inflammatory. It's totally 

7 removed as an example from anything connected with this case. 

8 JUDGE TO MR. DOOLITTLE 

9 Q. I understand what he said, Mr. Doolittle, you 

10 don't need to beat the dead horse here. Let's move on. Unless 

11 you're trying to make some point that's not yet obvious. 

12 

13 

14 

15 

16 

17 

18 

A. No. I can move, Judge. 

Q. All right. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Sir, you mentioned that the government came into 

your house on a couple of occasions. I assume they were 

searching for materials that you had published, is that correct? 

A. Well no, they certainly didn't do that because the 

19 material was published. So there wasn't need to search for it 

20 anymore because it was public, they had it already. No, they 

21 were looking for evidence of my political opinion, of my 

22 involvement with other people of other publications that were not 

23 yet published but about to be published, for any kind of 

24 circumstantial direct evidence supporting whatever claims they 

25 had. 
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1 

2 

Q. Right. So they were, as far as you know, they 

were actually conducting search warrants to somehow find evidence 

3 of crimes that you committed? Isn't that fair to say? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I don't know if it's fair, because knowing the 

German law, if you have committed a (indiscernible), a propaganda 

delict, the German law as I understand it says the crime is 

committed solely by the piece of evidence that has been published 

and the finding of a verdict needs to be based on this thing that 

has published, and there is no other evidence needed. If I would 

deny of having published it, then they would need evidence of my 

involvement, and I guess that was the case here, because I denied 

of having been involved in the distribution and manufacturing of 

this particular issue. 

Q. Were you concerned that they violated your 

constitutional right regarding searches and stuff? 

A. No a search per se is not violation of 

constitutional right if there is a suspicion of a crime. That's 

not where the crime begins. If it turns out it wasn't a crime I 

should get my stuff back and if that doesn't happen I consider it 

then a violation. 

Q. So you weren't concerned that they had conducted, 

for example, an illegal search? 

A. No. 

Q. 

A. 

A 78 660 016 

Okay. 

Not in that time. 
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Q. Earlier in your testimony today you mentioned that 

an American expert report that you felt compelled to do further 

3 research, I guess, in favor of or against? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Well that depended. I mean I was, before I read 

this report I was pretty much convinced that the generally held 

views on the persecution of the Jews during the Third Reich 

period was genuine and true 

Q. Generally what? I'm sorry. 

A. 

Q. 

Genuine and true. 

Oh, okay. 

A. And I, having had this expertise in my hands which 

brought forward physical evidence, new physical evidence that had 

never been presented before in any court of the world or in any 

historical discussion, and I understood it being a chemist, I was 

confused and irritated by these evidence which had suggested that 

things couldn't, could probably not have been as I thought so far 

they were. And having been massively unsettled in my mind about 

this I wanted to know in more detail because this report did not 

fully convince me for certain reasons of shortcomings and 

deficiencies. 

Q. Who wrote the report? 

A. It's Frederick Leuchter. He was the, an expert 

for execution technologies here in the United States. 

Q. Okay, if you know, what is the world's opinion of 

25 Mr. Leuchter's work? That report? 
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A. The world's opinion? 

Q. Right. With all the academic discourse that goes 

out there what is the majority of the --

JUDGE TO MR. DOOLITTLE 

Q. Let me see if we can do it this way, Mr. 

Doolittle. 

JUDGE TO MR. SCHEERER 

Q. Has that particular report been peer-reviewed as 

far as you know? 

A. Yes and basically the same objections that I had 

11 against it were brought forward there too. It has deficiencies 

12 and weaknesses and I addressed that already. 

13 MR. DOOLITTLE TO MR. SCHEERER 

14 

15 

16 

17 

18 

Q. Okay, and has your report that forms the basis for 

your conviction, has that been peer-reviewed as the Judge said? 

A. In the meantime, during the last two years, yes it 

has been peer-reviewed by one physical chemist with a similar 

academic background as I have it, on the Internet only. So not 

19 in printed form. We had an exchange about these topics and 

20 JUDGE TO MR. SCHEERER 

21 Q. Never been published in any recognized 

22 professional journal has it? 

23 A. That's right. My refutation and summaries of his 

24 objections have been published because I published them, but he 

25 himself has not published it as far as I know in any printed 
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1 form. 

2 
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9 

Q. 

A. 

Actually my question was your report -

Yeah. 

Q. your so called expert report that's in part of 

this record, that has never been published independently in any 

recognized professional journal, has it? 

A. 

Q. 

A. 

It did. It was. In any what? 

Recognized professional journal. 

No. I never submitted it (indiscernible). 

10 JUDGE TO MR. DOOLITTLE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Go ahead, Mr. Doolittle. 

A. I'll pass the witness, Judge. 

JUDGE TO MR. SCHEERER 

Q. Let me ask just a couple questions here, maybe 

straighten out some things. Sir, you indicated in response to 

some of Mr. Doolittle's questions your judgment with regard to 

what actually took place at Auschwitz as you understand it based 

upon your studies. Did I understand you correc~ly, sir, to say 

that you really have not done the studies necessary to formulate 

opinions with regard to other concentration camps besides 

Auschwitz? 

A. Not as thoroughly as in that case. With time 

passing I have learned about these, I have coordinated, funded, 

and published research of other scholars and revisionists about 

other camps so I have a secondhand knowledge about these things, 
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but they are not based on my own scientific (indiscernible). 

Q. SO your own personal investigation and scientific 

studies limited to Auschwitz, is that correct? 

A. 

Q. 

A. 

That's correct. 

And when was it that you left Germany for Spain? 

End of March '96. 

Q. And if I understood you correctly it was late June 

when you moved on to the U.K.? 

A. That's right. 

Q. And approximately July of '97 when you went 

11 underground? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

Yes. 

When were you dismissed at the university? 

You mean that they finally 

Well no, sir, let me be more specific. In light 

of what you said, you were distinguishing between being suspended 

and being in fact finally terminated, dismissed, correct? 

A. Yes. 

Q. 

A. 

When were you suspended? 

The suspension was in September or October '93, 

21 but I'm not too sure about that. 

22 Q. And I know we, I think, in the record the letter 

23 but when did the actual termination or dismissal come? 

24 

25 

A. 

Q. 

A 78 660 016 

It must have been summer '96. 

That was after your conviction had been appealed 
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A. 

Q. 

Yes. 

-- unsuccessfully, correct? 

A. That's right. 

Q. And when was it that you read the -- and just to 

correct the record -- I was not entirely sure whether you were 

saying the American engineer's name was Leuchter with an L, or 

Richter with an R. 

A. 

Q. 

Leuchter. L-E-U-C-H-T-E-R. 

Leuchter. Okay. And when was it that you read 

his report and began your own -

A. That--

Q. -- investigation of these matters. 

A. That was in fall of '89. Intensive investigations 

of (indiscernible) started after I started my Ph.D. studies, 

16 which was then in fall and winter in 1991. So basically a year 

17 after I read Leuchter. For the simple reason that in that time I 

18 

19 

20 

21 

22 

23 

24 

25 

was in the German army and I had no access to any research 

facility or library. 

Q. But at that point you already had at least, well 

did you already have your degree that you described as being 

something in excess of a master's? 

A. Yes, I had (indiscernible). 

Q. 

A. 

A 78 660 016 

You had that before you went in the army? 

Yes. 
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1 Q. I can't resist asking if the German army put your 

2 expertise to work in any way or did they give you some totally 

3 unrelated job? 

4 A. I asked them to do that. Unfortunately being just 

5 a draftee, to be in the army just for one year, the jobs a 

6 chemist had to do like (indiscernible), decontamination, or, or 

7 some explosive research, is kind of kept top secret for the 

8 higher level officers and a draftee can't get into that. So they 

9 put me in the (indiscernible) defense unit only. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. Well at least there some connection. Mr. 

Doolittle is a veteran of the U.S. Army. 

JUDGE TO MR. DOOLITTLE 

Q. You can, I'm sure have your opinion as to what the 

likelihood would be for someone who went in as an enlisted man in 

our army. 

MR. SCHEERER TO JUDGE 

Q. Your Honor, what the matter is, just shortly 

before I started my master's thesis, I was doing research on 

institute at Bonn connected to the German defense ministry where 

they were doing explosive research and I was in their laboratory 

21 and helping them. So while I was a student I was allowed to have 

22 

23 

24 

25 

access to these thing and do research there, and then once I was 

out and was a draftee they wouldn't let me get back in. It was 

kind of funny. 

A. All right. I could make a comment about that but 
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21 

I'll resist the urge. 

MR. OSWALD TO JUDGE 

Q. Redirect, Mr. Oswald? 

A. Yes, Your Honor. 

MR. OSWALD TO MR. SCHEERER 

Q. Mr. Scheerer, what is your current book that 

you're working on right now? 

A. Oh, they're actually several books. The one I'm 

more (indiscernible) working on and excited about is a book on 

the assassination of John F. Kennedy that I got a contract from 

by a lawyer who was personal friend of Robert T. Crawley, who was 

assistant deputy director of the CIA and died two years ago and 

left behind a lot of documents and under these documents are a 

lot of documents relating to the assassination of Kennedy, which 

is going to be published, well actually I'm going to have the 

book I hope in two or three days. 

Q. And what documents in particular have you been 

privy to as the publisher of this book from the former Soviet 

KGB? 

JUDGE TO MR. OSWALD 

Q. What's the point --

22 MR. DOOLITTLE TO JUDGE 

23 

24 

25 

Q. I'm going to object to the relevance here, Judge. 

JUDGE TO MR. OSWALD 

Q. What's the point, Mr. Oswald? 
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1 A. The point is, Your Honor, is that this man is a 

2 publisher. He's published in the United States on other topics 

3 

4 

5 

6 

7 

8 

9 

10 

here --

Q. Well that's not been established yet. I mean he's 

talking about a book that's almost done in the next few days. 

MR. SCHEERER TO JUDGE 

Q. You can order it already online. 

A. Oh, okay. Well then that hadn't been clarified. 

Just out of curiousity who's it published by? 

Q. Montesana Media (phonetic sp.), which is a imprint 

11 of Historians Ending Borders, an incorporation which I made. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

All right. Is it available on Amazon? 

Yes it is. 

JUDGE TO MR. OSWALD 

Q. All right. If you want to establish that he's 

been, even that, what's the point if he's been published in other 

subjects in this country? 

A. The point is, Your Honor, is that this is somebody 

who is publishing on a very controversial topic here in the 

United States. I don't believe that this Court would suppose at 

all that our government would prosecute him for the publication 

of a --

MR. DOOLITTLE TO JUDGE 

Q. I'm going to object -

MR. OSWALD TO JUDGE 
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1 Q. -- controversial theory which is exactly what 

2 occured in his case in Germany. So the reason I want to elicit 

3 this evidence on the record is to demonstrate that this is 

4 somebody who is a critical thinker, who does publish on 

5 controversial subjects and it is important to draw a distinction 

6 between the ability that this individual has had to publish in 

7 the United States, and what the potential ramifications are of 

8 that and what occurred in Germany. Part of our element here, 

9 Your Honor, is to demonstrate that the law itself is political in 

10 nature. In order to demonstrate that it's political nature one 

11 of the things that we look at is how different countries treat 

12 same or similar conduct under similar circumstances. So what 

13 will argue in close here, Your Honor, is that based upon the, and 

14 I'm only going to, not go into this in too great detail here, but 

15 the point is what's going to occur. This is a critical thinker. 

16 What he has done in the United States and the contrast of 

17 treatment that he has received in the United States as opposed to 

18 out. And demonstrating that the prosecution was political in 

19 nature. 

20 

21 

22 

23 

24 

25 

A. Do you contend that he has already published in 

this country a controversial work? 

Q. Yes, Your Honor. It's online right now. 

A. 

Q. 

A. 

A 78 660 016 

JFK assassination? 

The 

Is that it? Is that the one you're talking about? 
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19 

Q. -- conclusions that and the documents that they 

have uncovered are controversial, yes. 

A. Well-

MR. DOOLITTLE TO JUDGE 

Q. What effect does his first -

JUDGE TO MR. OSWALD 

Q. Well Oliver Stone has done a controversial movie 

on that subject. There's innumerable viewpoints out there. 

MR. DOOLITTLE TO JUDGE 

Q. And we're getting way off, far afield here, 

Judge 

JUDGE TO MR. OSWALD 

Q. I would contend and suggest you limit yourself to 

arguing whether or not what he was prosecuted for in Germany, if 

you want to make the distinction then limit yourself to that. In 

other words I don't see that it does us any good if you want to 

argue that, well he's published a book that says two and two is 

five and that's clearly controversial and yet he hasn't been 

prosecuted in this country, well he wasn't prosecuted in Germany 

20 for that either. So limit yourself, we have a known, he's a 

21 chemist, maybe let's put it in scientific terms. We have a known 

22 and to the extent that you want to compare chemical reactions and 

23 you try to create similar compound or mixture of chemicals to see 

24 if it explodes when you mix them together in Germany, does the 

25 same thing happen in the United States. 
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6 

A. 

Q. 

A. 

I'll limit it to two questions, Your Honor. 

Go ahead. 

Thank you. 

MR. OSWALD TO MR. SCHEERER 

Q. The book itself deals with what? 

A. That thesis basically is, according to the 

7 documents, that Kennedy was killed by an operation, secret 

8 operation called Operation (indiscernible), by the CIA with 

9 collaboration of the FBI, the Joint Chief Staff of the Army, of 

10 the U.S. Army, with support of Lyndon B. Johnson and cover up 

11 made by Hoover, the FBI, in collaboration with Gerald T. Ford. 

12 So, and basically that the Kennedy assassination was a prop by 

13 more or less top officials of the entire U.S. government. 

14 JUDGE TO MR. SCHEERER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. That sounds an awful lot like Oliver Stone's 

movie. 

MR. SCHEERER TO MR. OSWALD 

Q. Always sustained with documents, original 

government documents. 

MR. OSWALD TO JUDGE 

Q. One additional question, Your Honor, if I may. 

A. Go ahead. 

MR. OSWALD TO MR. SCHEERER 

Q. SO it is correct that you have published 

revisionist types of thought on subjects other than what occurred 
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9 

during World War Two? 

A. Yes. 

MR. OSWALD TO JUDGE 

Q. Nothing further, Your Honor. 

MR. DOOLITTLE TO JUDGE 

just --

Q. I have one follow up, Judge, based on what counsel 

A. 

Q. 

Go ahead. 

made of record. 

10 MR. DOOLITTLE TO MR. SCHEERER 

11 Q. Sir, do you know, your lawyer has now essentially 

12 intimated that you've published revisionist type materials here 

13 in the United States and you haven't been prosecuted for it. 

14 That's what he said earlier. Now, do you know if you would have 

15 committed the crime of inciting racial hatred, do you know if you 

16 would have been prosecuted for that in Canada? 

17 

18 

A. 

Q. 

I have no knowledge of that. 

Okay, would you have been prosecuted for that in 

19 England? 

20 MR. OSWALD TO JUDGE 

21 

22 

23 

24 

25 

Q. Objection, Your Honor. Asked and answered. 

MR. DOOLITTLE TO MR. SCHEERER 

Q. Would you have been -

JUDGE TO MR. DOOLITTLE 

Q. You withdrawing the question (indiscernible)? 
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1 A. I'll withdraw it, Judge. 

2 MR. DOOLITTLE TO MR. SCHEERER 

3 

4 

Q. 

A. 

Would you have been prosecuted in Australia? 

I don't understand your question. What is your 

5 question? (Indiscernible.) 

6 Q. My question is basically, sir, isn't there many 

7 countries in this world that have laws on the books that it's 

8 against their law to incite racial hatred? 

A. Yes. 

MR. DOOLITTLE TO JUDGE 

Q. That's the only question I had, Judge. 

JUDGE TO MR. OSWALD 

Q. Redirect. 

A. Nothing further, Your Honor. 

Q. All right. 

JUDGE TO MR. SCHEERER 

9 

10 

11 

12 

13 

14 

15 

16 

17 Q. Thank you, Mr. Scheerer. You may go back and sit 

18 with Mr. Oswald. 

19 JUDGE TO MR. OSWALD 

20 Q. Any further witnesses you wish to call, Mr. 

21 Oswald? 

22 A. I rest, Your Honor. 

23 JUDGE TO MR. DOOLITTLE 

24 Q. Mr. Doolittle, did you have any evidence you want 

25 to adduce? 
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A. The only thing, Judge, is I would submit for 

consideration, understanding that the Judge will make a 

determination as to the weight that it's providing, I'm to submit 

a document for background materials on the issues of, it's a law 

review article from the Vanderbilt Journal of Transnational Law, 

6 November 1994. It's entitled Striking a Difficult Balance: 

7 Combating the Threat of Neo-Nazism in Germany while Preserving 

8 Individual Liberties. It's a 31 page document. It discusses in 

9 general a lot of the issues that we've been talking about. 

10 There's an analysis of German law and individual liberties that 

11 people in Germany are given and guaranteed by the basic law. 

12 Freedom of expression, other issues regarding political parties 

13 and political statements. It's just for background material. I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know the Court will give it whatever deemed weight it so 

deserves. Providing a copy to counsel at this point. 

MR. OSWALD TO JUDGE 

Q. I object, Your Honor. 

JUDGE FOR THE RECORD 

We'll be off the record until both counsel and the 

Court have an opportunity to peruse the tendered document. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

We're back on the record. 

JUDGE TO MR. OSWALD 
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1 Q. Mr. Oswald, you had an occasion to peruse the 

2 proffered document. Do you wish to raise any objection to its 

3 inclusion in the record? 

4 A. Your Honor, I'd like 60 more seconds if I could. 

5 JUDGE FOR THE RECORD 

6 Okay. We'll go off the record for a few more minutes. 

7 (OFF THE RECORD) 

8 (ON THE RECORD) 

9 JUDGE FOR THE RECORD 

10 Back on the record. 

11 JUDGE TO MR. OSWALD 

12 

13 

Q. 

A. 

Go ahead, Mr. Oswald. 

No objection, Your Honor. 

14 JUDGE FOR THE RECORD 

15 Very well. I'll mark it as Exhibit 6. 

16 JUDGE TO MR. DOOLITTLE 

Anything further, Mr. Doolittle? 17 

18 

19 

Q. 

A. 

Q. 

I don't have any witnesses, Judge. 

20 right? 

21 

22 

23 

24 

25 

JUDGE TO 

A 78 660 

A. 

MR. 

Q. 

A. 

Q. 

016 

I think the answer to that then is no, is that 

No, I don't have anything else. Sorry. 

OSWALD 

Rebuttal evidence, Mr. Oswald? 

Nothing further, Your Honor. 

Very well. 
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1 JUDGE FOR THE RECORD 

2 That'll close the evidence. We'll be off the record. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

We're now back on the record. 

JUDGE TO MR. OSWALD 

summation? 

Q. Mr. Oswald, are you prepared to submit your 

A. 

Q. 

A. 

I am, Your Honor. 

Go ahead. 

Thank you, Your Honor. Your Honor, this is a 

13 story of a man who had deeply held beliefs, of a man who believed 

14 in things that were criticized, in fact --

15 Q. Excuse me. Be very cautious about moving around 

16 the courtroom. You've got a microphone over there? 

17 A. Thank you, Your Honor. I'll sit down. 

18 Q. And, yes, just. If you stay in one place it makes 

19 it easier for a transcriber. 

20 A. Thank you, Your Honor. Who has been criticized, 

21 in fact even vilified for his beliefs. He was a man that in 

22 spite of all that held those beliefs, even after he was placed 

23 into custody, even after he was publicly ashamed in writing, even 

24 after he was forced to leave Europe. The time, Your Honor, was 

25 1632 that man was Galileo. And the theory that he espoused at 
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1 the time was that the Earth revolved around the Sun. 

2 The issue, Your Honor, in that case is very similar to 

3 this in that one should not be forced to renounce their 

4 fundamental beliefs, beliefs that may be contrary to established 

5 ideology or established practice merely because they decide to 

6 articulate them, either in writing or orally. In fact that was 

7 one of the most important concepts that James Madison included in 

8 the Federalist papers, that individuals within this new 

9 confederation of states would not be harassed by a government who 

10 retaliated against them merely because they believed differently 

11 than the stated theory at the time. That is why when we passed 

12 the Bill of Rights in the First Amendment to the United States 

13 Constitution, we enshrined a right of freedom of speech. 

14 The courts have been very clear, in particular the BIA, 

15 that the United States will not recognize every form of 

16 prosecution. In fact there are several classes of prosecution 

17 that our courts, both administratively and judicially, will find 

18 null and void and will hold that under those circumstances, an 

19 individual is eligible to receive asylum in the United States. 

20 Where a law is political in character, where the law itself is so 

21 tinged with a political bent, then under those circumstances any 

22 prosecution under that law will be null and void and will be 

23 considered persecution for immigration purposes and for asylum 

24 purposes. 

25 Second, where a government takes a facially neutral law 
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1 but uses that law with a political motive in mind in a 

2 prosecution, that under those circumstances our courts will find 

3 that that kind of prosecution is indeed persecution. And 

4 finally, where an individual either did not receive a fair trial, 

5 a fair hearing of the facts of the case, or where the sentence or 

6 the conduct in which the government was involved in pursuing that 

.7 crime were disproportionate to the crime itself, the courts in 

8 the United States will recognize that as persecution. And in 

9 particular I point the Court to the BIA's precedent decision in 

10 Matter of S-M-P-, which is found at 21 I&N Dec. 486. 

11 Furthermore, as I noted in our last hearing, the 3rd 

12 Circuit in Chang v. INS, admittedly not an 11th Circuit case, but 

13 the 3rd Circuit has sanctioned the BIA's analysis in this regard 

14 and has found that any prosecutions that meet, not each one, but 

15 any of these three tests will be determined to be persecution and 

16 anyone, any foreign national that has been subject to that kind 

17 of prosecution will be eligible for asylum in the United States. 

18 It is Mr. Scheerer's position, Your Honor, that he meets not just 

19 one but each and everyone of these tests, that the prosecution 

20 itself was so political, so per se political, that under the 

21 circumstances it meets the first test. Any infringement on the 

22 free exercise of speech as the courts have ruled is in fact, 

23 rises to the level of persecution. And in particular I'd point 

24 the Court to the case of Matter of S-M-P-, and also to the case 

25 of Yang v. Carroll, which is at 852 F.Supp. 460. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. I'm sorry, what was the citation? 

A. 852 F.Supp. 460. Secondly, Your Honor, we have to 

look at the political motivations of the German government in 

prosecuting Mr. Scheerer in this case. It is Mr. Scheerer's 

position that the prosecution itself, coming on the heels of the 

Deckert case, where the courts in fact in that case found that 

there was in fact no violation of Germany's law because there had 

in fact been no violence. That, number one, the fact that 

Germany just a year later changed its law to include the kinds of 

activities in which Mr. Scheerer has been involved, and two, in 

fact removed two of the judges of the three judge panel that were 

12 involved in the decision itself. That Mr. Scheerer's 

13 prosecution, coming on the heels of that case were in fact so 

14 tinged with unfairness that under the circumstances the 

15 motivations of the Germans can be questioned. 

16 Third, Your Honor, we look at the length of sentence in 

17 this case, the 12 months. 

18 MR. SCHEERER TO MR. OSWALD 

Q. Fourteen. 

MR. OSWALD TO JUDGE 

19 

20 

21 

22 

Q. Fourteen months. What our expert has indicted to 

this Court that sentences of more than one year were unusual, 

23 although not unprecedented, were certainly unusual. That in his 

24 opinion that the sentence in this case of being more than 12 

25 months was further evidence of the unfairness of the trial 
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1 

2 And finally, Your Honor, the fact that Mr. Scheerer was 

3 not permitted to put on any evidence of the scientific basis of 

4 his report. In essence to demonstrate a motivation of his 

5 scientific research was a violation of Germany's own rules of 

6 evidence as indicated in the Amelung report. And where, the 

7 courts have indicated, a country does not follow its own rules of 

8 procedure, this Court can take an inference that the prosecution 

9 was in fact politically motivated. 

10 First, the issue of whether or not the statute as it is 

11 written is per se violative of the constitution. 

12 

13 

A. 

Q. 

Whose constitution? 

The United States Constitution itself. It is true 

14 that not every, we don't have to look specifically at a foreign 

15 analog to the United States Constitution. A foreign country does 

16 not have to have a provision that is as stringent as the U.S. 

17 Constitution, but it is clear that where a statute deals with 

18 pure speech, where a foreign statute seeks to outlaw pure speech, 

19 in the absence of more that that in and of itself is in fact, per 

20 se, illegal and per se political under our interpretation of the 

21 law. 

22 A. And are you relating back to this Yang case for 

23 that proposition? 

24 Q. I am, Your Honor, and also I cite Perrovic v. INS, 

25 33 F.3d 615 (6th Cir. 1994), finding that the outlaw and 
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1 

2 

3 

4 

5 

6 

7 

8 

punishment of "peaceful expression of dissenting political 

opinions of which the government does not approve," to be in the 

court's words per se political prosecution. 

A. What was the party's name in that? 

Q. Perkovic, P-E-R-K-O-V-I-C, v. INS. It goes on to 

state "although international law allows sovereign countries to 

protect themselves from criminals and revolutionaries, it does 

not permit the prohibition and punishment of peaceful political 

9 expression and activity." This is important because there simply 

10 was, Your Honor, there have been no allegations at all that Mr. 

11 Scheerer was involved in anything other than peaceful political 

12 expression. Mr. Scheerer himself has described for this Court 

13 what the genesis of his interest in this subject was. It was the 

14 review of scholarly research in the United States that began his 

15 journey to which we find ourselves today. It was his testing of 

16 that research itself, and in fact using the skills that he had 

17 developed through his master's degree in chemistry and through 

18 his studies in his Ph.D. program, that he went to Auschwitz. He 

19 went there and used the skills that he had learned to test the 

20 hypothesis one way or the other. He collected samples, he 

21 developed certain protocols based on previous eyewitness 

22 testimony about what occurred at delousing chambers versus what 

23 occurred at alleged gas chambers. He took that research based on 

24 the eyewitness accounts and he tested it. He tested it using his 

25 own understanding of chemistry. He went back, he looked at the 
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1 samples, and he found that under the circumstances the amounts of 

2 Zyklon B residue that were found in the supposed gassing chambers 

3 was not at the level that it should have been. It was not at the 

4 level that one would expect to find if, under the circumstances, 

5 one believes the eyewitness accounts. That was the conclusion to 

6 which he reached. No other. It was simply a scientific 

7 conclusion based on his own research. 

8 Now, there may have been problems with his research. 

9 There may have been some problems with the testing. Who knows. 

10 But the issue is that Mr. Scheerer went at this with the 

11 motivation of a scientist. To go out and to look at whether or 

12 not, under the circumstances, the research in the Leuchter report 

13 as published and as he read it previously was in fact correct. 

14 That is all that was in the report itself. There could not be a 

15 purer form of expression than a scientific conclusion about 

16 research that a scientist does. 

17 Second, Your Honor, when we look at, under the 

18 circumstances, the evidence, Dr. Amelung in fact buttresses what 

19 Mr. Scheerer has told us and told this Court and represented to 

20 the Court, that in fact that was the extent of the content of the 

21 report itself. And if the Court takes a moment to look at the 

22 

23 

24 

25 

report, nothing in the report itself denies anything about the 

Holocaust. 

A. Well let me interrupt and ask you, sir, is it your 

position that he was found guilty by the German court because of 
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1 what you refer to as the report? When you make reference to his 

2 

3 

4 

5 

6 

7 

8 

9 

report, the so called expert report, and you're claiming that it 

is hygienically scientific, are you referring to the same 

document which formed the basis for the German court's decision? 

Q. Yes. And if the 

A. Isn't it true that they made their judgment based 

upon the inclusion into that document of the prologue and 

epilogue? 

Q. It is, Your Honor, but if the Court looks closely 

10 at the Amelung report, and I want to point the Court to the 

11 Amelung page report, page 30, which discusses --

12 MR. DOOLITTLE TO JUDGE 

13 

14 

15 

16 

17 

18 

Q. I'm not sure where that's at, if I can get a 

little more -

JUDGE TO MR. OSWALD 

Q. Is that part of Exhibit 4? 

A. 

Q. 

It is, Your Honor. 

What page? 

19 JUDGE FOR THE RECORD 

20 We'll be off the record a moment. 

21 (OFF THE RECORD) 

22 (ON THE RECORD) 

23 JUDGE FOR THE RECORD 

24 We're back on the record. Mr. Oswald has indicated 

25 that it's Exhibit 4, tab 91. And that's the affidavit of Dr. 
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1 Amelung. 

2 JUDGE TO MR. OSWALD 

3 Q. You've got two pages here, Mr. Oswald, are you 

4 referring to either of them specifically? 

5 A. I'm referring to page 30 of the report itself. 

6 Q. Well now forgive me. Tab 91 is a two page 

7 affidavit by the good doctor. Now tab 93 beginning on page 1330 

8 is entitled expert report by --

9 A. Thank you. 

10 

11 

12 

Q. 

A. 

Q. 

-- Dr. Amelung. Now what page -

Page 30, Your Honor. 

Well why don't you give me the exhibit page 

13 number. 

14 

15 

16 

17 

18 

19 

A. Thank you. It is document number 93. 

Q. Well look in the lower right hand corner and just 

tell me the page number. 

A. I certainly will. 

MR. DOOLITTLE TO JUDGE 

Q. It's going to be found at 1360, Judge. I think is 

20 what he's referring to. 

21 MR. OSWALD TO JUDGE 

22 

23 

24 

Q. 

A. 

Q. 

I am, Your Honor. Page 1360. 

All right. Go ahead. 

Dr. Amelung specifically talks about the fact that 

25 the expert report that Germar Scheerer, the conclusions to which 
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1 he reached and the report that the German government prosecuted 

2 him for only makes very cursory references to the actual content 

3 of the report itself, but rather what it does is, it bases its 

4 

5 

6 

7 

8 

9 

10 

decision on the prologue and epilogue of that report. So nothing 

in the verdict itself references anything within the content of 

his expert report as being inciteful of any violence whatever. 

Q. They said it was inciteful and indeed violative of 

various of the statutes of convictions when read in its totality, 

is that not correct? 

A. Only the prologue and epilogue were referenced as 

11 having any kind of vitriol that would rise to the level of 

12 incitement of hatred under the statute itself. Not the content 

13 of the report itself. 

14 Q. And your position is that your client was 

15 responsible for the report itself and not for the epilogue and 

16 the prologue, correct? 

17 

18 

A. 

Q. 

That's correct, Your Honor. 

And that was discounted and rejected by the German 

19 court, was it not? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

It was, Your Honor. 

All right. You're asking this Court to find that 

the German court was in error in making that finding, correct? 

A. I am asking this Court not to make any judgment 

about what the German court did. What I am asking this Court to 

do is to look at the content of the report itself. If the report 
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1 itself is in fact pure speech, the analysis ends there. We don't 

2 even look in to see what the German court --

3 

4 

5 

6 

7 

Q. Except for the fact that the German court held 

your client responsible for the prologue and the epilogue as well 

as the report sandwiched in the middle. Is that not correct? 

A. It is, Your Honor. But those were not his words. 

The prologue and the epilogue of somebody else, this General 

8 Remer, were not his. He did not write the prologue and the 

9 epilogue. 

10 

11 

12 

Q. So the German court was in error, correct? 

A. That is correct. But this Court does not have to 

reach that issue to find that what Mr. Scheerer was involved in 

13 was pure speech. Because nothing within the report itself, as 

14 Amelung has testified to 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Well just a minute 

There are no references to violence --

Q. Just a minute now, Mr. Oswald. Let's make a 

little bit sharper hypothetical here. If individual A writes an 

ostensibly hygienic document and we call it document number two, 

and then he puts in front of a document number one and behind it 

document number three and makes them part and parcel of a whole, 

and to make it sharper let's say that individual A under a 

pseudonym writes part one and under a different pseudonym writes 

part three. Now as I say, that's a little sharper situation than 

where you have what may well be genuine third parties supplying 
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1 parts one and part three, but if the same individual were to do 

2 that, would you feel that you could still make this argument 

3 that, oh we can only look at part number two and if that is 

4 hygienic and that's where his name was, then it's protected? 

5 A. Oh, I agree with the Court but I don't think it 

6 has any basis 

7 Q. All right now --

8 A. for this case here, but just with one caveat 

9 and that's this. At no point did Mr. Scheerer authorize General 

10 

11 

12 

13 

14 

15 

16 

Remer --

correct? 

court? 

Q. And the German court 

A. to use 

Q. flatly rejected that position, isn't that 

Did he not make that same argument before the German 

A. The argument that he made before the German court 

17 was the fact that one cannot be, unless there is a specific 

18 agency relationship between the two, one cannot be imputed with 

19 the words of another. And at no point these words in the 

20 prologue and epilogue were clearly of someone else. Someone else 

21 use his 

22 Q. You're not, you're right. You're not answering 

23 the question, sir. Isn't it true that he advanced the argument 

24 in the German trial court that he did not authorize parts one and 

25 part three? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A. Yes. 

Q. Okay. And they rejected that, is that not true? 

Did they not find that he was acting in concert with these third 

parties whose words were in part one and part three? 

A. The court found that any inclusion of information 

within this context imputed liability on Mr. Scheerer. That's 

what the court found. Specifically. 

Q. Didn't they find that the third parties were 

acting with his knowledge and consent? 

A. 

Q. 

They --

And that he was complicit in the production of the 

12 Remer version of the expert report? 

13 A. Give me moment, Your Honor. 

14 JUDGE FOR THE RECORD 

15 We'll be off the record a moment. 

16 (OFF THE RECORD) 

17 

18 JUDGE FOR THE RECORD 

19 Back on the 

20 JUDGE TO MR. OSWALD 

(ON THE RECORD) 

21 

22 

Q. 

A. 

Oh, are you ready? 

Thank you, Your Honor. 

23 JUDGE FOR THE RECORD 

24 Back on the record. 

25 JUDGE TO MR. OSWALD 
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1 

2 

Q. 

A. 

Go ahead. 

The court found in its verdict itself that Mr. 

3 Scheerer had been complicit in somehow allowing General Remer to 

4 use his work for improper means. However, what is important for 

5 this Court to recognize is that the speech that occurred here, 

6 the prologue and epilogue were not his. So an analogy that the 

7 Court, using the same kind of hypothesis, does one who merely 

8 allows their own work to be used by another to come to some other 

9 type of conclusion, does that necessarily mean that that 

10 individual is adopting the conclusions to which the other person 

11 reaches based on that scientific research? 

12 Q. Apparently the German court answered that question 

13 in the affirmative. 

14 A. And the answer is that this is an issue of free 

15 speech. It gets to that level and under our law and our 

16 precedent, the answer is certainly no. We do not take the 

17 position in the United States that one will be liable for 

18 allowing their own work to be used by somebody else who then 

19 engages in some sort of polemic. Nowhere in our law would we 

20 impute liability on that person itself. 

21 

22 

23 

24 

25 

congruent 

invidious 

A 78 660 

Q. 

with 

and 

A. 

Q. 

016 

Is it your position that the German law must be 

the American law in that regard, or it becomes 

persecutory? 

In that regard, yes. 

All right. 
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1 A. Because--

2 Q. And you're citing Yang and S-P for that 

3 proposition? 

4 A. And Matter of, the 6th Circuit case that I just 

5 gave the Court. 

6 Q. Perrovic? 

7 A. That's correct, Your Honor. 

8 Q. All right. Go ahead. 

9 A. We're not saying that it has to be congruent in 

10 every way. It does not. Our laws and foreign countries' laws do 

11 not have to be congruent on matters that are not at the highest 

12 level of judicial scrutiny in the United States. For instance, 

13 our laws would not necessarily have to be congruent on issues of 

14 common misdemeanors or other types of crimes. But where it deals 

15 with pure speech this is in a different category. So the answer 

16 is yes. A foreign country's laws, at least with regard to 

17 asylum, have to be consistent and a very good analogy is in our 

18 extradition laws. We do not extradite individuals from the 

19 United States who were involved in free speech. We do not 

20 extradite to the Republic of Germany under current laws for 

21 individuals who are involved in free speech, and the reason is 

22 that the Constitution mandates where individuals are engaged in 

23 pure speech, that under those circumstances we are not going to 

24 permit that person to be prosecuted in a foreign country for that 

25 activity alone, so I draw an important 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

Is it your -

distinction. 

Is it your position that your client cannot be 

extradited from the United States? 

A. It is our position that he cannot be extradited 

from the United States. 

Q. Do you have any case law where the German 

government has sought extradition for prosecution under one or 

more of these same criminal statutes? And it was denied for that 

reason? 

A. I will be happy to research the subject and get 

12 back to the Court on that. 

13 

14 

15 

16 

17 

18 

Q. I must say, Mr. Oswald, I am flabbergasted that 

you have not already. 

A. I have not. 

Q. 

A. 

Q. 

You very thoroughly prepared this case -

I have 

and if it's out there I'm shocked that you 

19 haven't found it. 

20 A. Your Honor, I do have it but I don't have it for 

21 the Court today. I'll represent to the Court that we have been 

22 in discussions with the Department of Justice on background on 

23 this issue and my understanding is that under current DOJ 

24 protocol that he would not be subject to extradition to Germany. 

25 Q. Well DOJ protocol is one thing. Do you have any 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

case law? 

MR. DOOLITTLE TO JUDGE 

Q. Let me interject something here real quick, Judge, 

on the extradition issue because I think it's clear to me by this 

discussion we're not completely on four squares with extradition. 

If I recall from my law school days on extradition, in order to 

extradite somebody I think the law of the country in which the 

person is in, which would be the United States, would have to 

have a law on the books that is exactly or similar to what he's 

10 been prosecuted for in Germany. I don't believe we have that 

11 law, so I don't 

12 A. All right. Well that may be, if there's any 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

authority out there than presumably if you're correct, Mr. 

Doolittle, the court in question would say hey, we're not going 

to extradite this guy. Why, because we don't have a 

corresponding law. 

Q. That's my understanding of the --

A. Now, if he's saying that the court would say hey, 

we're not going to extradite this guy because this is a matter of 

pure speech and as a matter of our constitutional set up we can't 

do it. 

Q. I agree, and that's why I interjected. I think 

23 the basis for not extraditing is different. 

24 

25 

A. All right. 

get your chance. 
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1 Q. Okay. Sorry. 

2 MR. OSWALD TO JUDGE 

3 Q. Thank you, Your Honor. So it's our position that 

4 in this case when dealing with pure speech, the Court should be 

5 hypersensitive to determine whether or not what Mr. Scheerer has 

6 been involved in is pure speech, and if so then the analysis ends 

7 there. That it is politically motivated, the statute is 

8 political because the nature of the law itself would be violative 

9 of the Constitution, the Constitution's protection of free 

10 speech. 

11 Second, Your Honor, it is our position that the 

12 prosecution itself was in fact politically motivated. And I 

13 think what is important to look at is not only the Amelung 

14 report, which discusses the nature of the prosecution itself, but 

15 also the Government's own evidence that they have submitted today 

16 in --

17 

18 

A. 

Q. 

Exhibit 6. 

In Exhibit 6. The evidence has shown, Your Honor, 

19 that Mr. Scheerer's prosecution came on the heels of the Deckert 

20 decision, an important and watershed event in Germany in 1992. 

21 The Government's own evidence supports this and I point the Court 

22 to footnote 220 of Exhibit 6. This is internal page reference 27 

23 of the document itself. It says the following. The Deckert case 

24 originated in the German state of Mannheim. In 1992 Gunther 

25 Deckert, head of the right wing national democratic party, 
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1 interpreted and expanded upon a lecture given by Fred Leuchter, a 

2 leader of the United States Holocaust denial movement. The 

3 Mannheim court, upon remand by the federal court of justice 

4 convicted Deckert but suspended his one year sentence. The court 

5 stated that Deckert probably would not repeat the crime now that 

6 he knew denying the existence of the Holocaust was against the 

7 law. Upon its official publication in August of 1994 the Deckert 

8 sentence suspension developed into one of Germany's worst legal 

9 scandals. As the published decision described Deckert admirably 

10 and appeared to condone his behavior. 

11 What happened next, Your Honor, is important. 

12 Furthermore the panel incited sharper criticism, both 

13 domestically and abroad by describing Deckert as a nationalist. 

14 In an attempt to quell the uproar over the decision, Wolfgang 

15 Mueller and Reiner Orlit, two of the three judges who presided 

16 over the Deckert sentence suspension, were relieved from their 

17 duties on the Mannheim bench. Approximately one week after the 

18 decision was published. While Mueller was reinstated in Mannheim 

19 after a five week suspension, Orlit remained suspended ostensibly 

20 because of health related reasons. 

21 The Scheerer case came right on the heels of this, and 

22 it's important to recognize for this Court the implications of 

23 that. Certainly Dr. Amelung in his report describes the 

24 consequences of that for Mr. Scheerer. Specifically Dr. Amelung 

25 states that because of the uproar of the Deckert decision itself, 
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1 that in fact the legislature changed the law as it was on the 

2 books at the time to cover, as Dr. Amelung at least posits, the 

3 types of activities that Mr. Scheerer was involved in. He 

4 specifically states that in addition to that, when he attempted 

5 to put in evidence in Mr. Scheerer's defense, the evidence that 

6 the report that he submitted, there was at least in his opinion, 

7 scientific support for that. In essence that the findings of the 

8 report were in fact accurate. That under the circumstances of 

9 that situation the court refused to allow him, in violation of 

10 its own rules, to put that evidence into the record. He was not 

11 able to put on any substantive defense relating to the expert 

12 report itself. The only kind of evidence that he was able to 

13 submit on his own behalf was character evidence, which went over 

14 a number of days. But the point here was that the court, in 

15 determ~ning motive on Mr. Scheerer's behalf, did not even allow 

16 him to show that the report itself had scientific merit. How 

17 could one have a motive to do anything other than to express what 

18 was scientific relevant at the time if the findings to which he 

19 came were in fact accurate? That was Dr. Amelung's position at 

20 the time. The court rejected that in violation of its own rules 

21 of procedure as Dr. Amelung discusses in his report. He says the 

22 following. In my opinion --

23 Q. And what page are we (indiscernible). 

24 A. -- that prevailing --

25 Q. And what page, sir? 
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1 MR. SCHEERER TO JUDGE 

2 Q. 1360. 

3 MR. OSWALD TO JUDGE 

4 Q. 1360. 

5 MR. OSWALD TO MR. SCHEERER 

6 Q. Thank you. 

7 MR. OSWALD TO JUDGE 

Q. He states the following. 8 In my opinion that 

9 prevailing legal procedures in Germany constitute a breach of the 

10 principle of fair trial. So under the circumstances --

11 A. Excuse me, I'm looking at 1360 and I'm seeing 

12 where you're starting that off. 

13 Q. This is under the conclusion section. 

14 A. Well that's not on page 1360 then, is it? 

15 MR. SCHEERER TO JUDGE 

16 Q. 1360? 

17 MR. DOOLITTLE TO JUDGE 

18 Q. It's on 1360, Judge, it's his trial lawyer's 

19 conclusions there. 

20 MR. OSWALD TO JUDGE 

21 Q. Now this is somebody that the Court has recognized 

22 as an expert 

23 MR. SCHEERER TO JUDGE 

24 Q. Down at the bottom. 

25 MR. OSWALD TO JUDGE 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. in this venue. The Court has recognized that 

Dr. Amelung is an expert on German legal procedure and Dr. 

Amelung has specifically told this Court that the procedures 

under the circumstances were unfair to Mr. Scheerer. 

A. I'm sorry. We've got to start over here. Tell me 

where it is. Does this page begin at the top, roman III, was Mr. 

Scheerer prosecuted and sentenced because he expressed dissenting 

views? 

Q. 

A. 

1360, Your Honor. 

Is what the top of the page says? 

MR. DOOLITTLE TO JUDGE 

Q. No, Judge. It's-

A. Does that say 1360? 

Q. 

Q. 

A. 

It sure does, but it doesn't appear to be my -

It doesn't correspond to your 1360? 

That's correct. 

Q. All right. 

JUDGE TO MR. OSWALD 

Q. That's where I think we got a problem. 

MR. DOOLITTLE TO MR. OSWALD 

Q. You might want to bring your copy up too, counsel. 

MR. DOOLITTLE TO JUDGE 

Q. At the very top, Judge, it's marked page 30 on our 

copies. 

A. Okay. I'm on 31, so we've got a slight error here 
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1 in pagination. 

2 

3 

Q. 

A. 

There it is. 

Okay. 

4 MR. OSWALD TO JUDGE 

5 

6 

Q. 

A. 

Sorry for this --

It's 1359 in the Court record, down at the bottom 

7 of the page, conclusions. 

8 

9 

Q. 

A. 

So what's important for the Court to 

Excuse me for interrupting but where in here does 

10 it talk about, I thought you were going to point me to that 

11 section where the good doctor says that there was a violation of 

12 the court's own rules in their declination to accept the --

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Give me a moment, Your Honor. 

A. -- particular evidence. If you were not trying to 

point me in that direction then if you want to move, go ahead. I 

think you're talking about what is my 1358. Where he addresses 

trying to present the report. 

Q. That's correct, Your Honor. Lastly, it is 

important for the Court to know that under the circumstances the 

trial itself and the sentence that was imposed was extraordinary 

under the circumstances. What Dr. Amelung says is that in 

general, under the circumstances, while he had had clients who in 

fact that had been convicted of similar types of prosecutions, 

that most of those clients, including Mr. Deckert, had received a 

suspended sentence previously. Mr Scheerer was given no mercy by 
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1 the court at all and his sentence was 14 months in length. So 

2 under the circumstances, given the nature of the crime itself, 

3 the fact that the crime was for a violation of pure speech~ pure 

4 speech which Dr. Amelung, which the Government's own report 

5 states, is in fact limited and I point the Court to Exhibit 6. 

6 This is page 12 on the exhibit which states, even in the report 

7 that the Government has placed into the record, under effect and 

8 effectiveness of laws in the second sentence stating domestic 

9 laws and international agreements have infringed upon the 

10 individual liberties of Germans. 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And where are you now? 

I'm on page 12 of the -

At Exhibit 6. 

Government submission under section 6 -

All right. How far down? 

-- sentence 2. 

Okay. 

Domestic laws, international agreements have 

19 infringed upon the individual liberties of Germans. At the 

20 bottom of the page their own report states the following. Laws 

21 proscribing certain types of speech may not curtail the ideas 

22 behind the speech. While the German government continues to 

23 increase the scope of prohibited expression. So the German 

24 government itself, and even the Government recognized in its own 

25 report, that the German government right now --
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A. Now excuse me. Mr. Oswald, it's not Mr. 

Doolittle's report. It's a law review article from the 

Vanderbilt Journal of Transnational Law by somebody named David 

E. Weiss, and it wasn't produced by Mr. Doolittle or any agent or 

agency or functionary of the Government. It's not their report, 

it's an exhibit which he's proffered and it's in the record but 

let's not mischaracterize it as their own report. If you want to 

call it their exhibit that's within reason, but it's not --

Q. I'll call it their own exhibit, Your Honor. Thank 

10 you. Their own exhibit states and recognizes that this activity 

11 is going on in Germany right now. I turn the Court's attention 

12 to their own exhibit, page 13, the third paragraph under the 

13 conclusion section which begins as follows. At the expense of 

14 eradicating Nazism in Germany, many basic rights and individual 

15 

16 

liberties 

A. You can read faster, sir, so can I. 

17 Q. -- characteristic of a democratic society have 

18 been abridged. The basic law and the penal code themselves, as 

19 they say, prohibits certain forms of expression and association. 

20 The Human Rights Watch, which is an organization that the Court 

21 has recognized previously, echoes the same sentiment. Sorry, 

22 Your Honor, searching for that I lost my place here. 

23 MR. SCHEERER TO MR. OSWALD 

24 

25 

Q. 

A. 

A 78 660 016 
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1 

2 

MR. OSWALD TO JUDGE 

Q. This is respondent's Exhibit 4 at tab 27, page 

3 572. Beginning with paragraph 2, Human Rights Watch Helsinki 

4 acknowledges that the tragedy of the Holocaust in the historical 

5 context in which such laws were adopted. Nevertheless, Human 

6 Rights Watch Helsinki believes that such measures seriously 

7 restrict the protected right to freedom of expression, 

8 association, and assembly. Paragraph 3, sweeping restrictions 

9 that affect entire parties, organizations, or philosophies 

10 inevitably cast too broad a net. They can be used to suppress 

11 dissenting political movements of all sorts and often encourage 

12 gratuitous restrictions beyond those initially foreseen. 

13 So what is going on, Your Honor, in Germany under the 

14 circumstance under which Mr. Scheerer was convicted were the 

15 following. We have a statute which many reputable organizations 

16 have recognized does in fact infringe on speech. The question 

17 is, under the circumstances, is the speech pure speech. And for 

18 this the Court can look at the Constitution of the United States 

19 which describes under what circumstances speech is free, speech 

20 is pure. There are only four exceptions to the generally 

21 accepted premise that political speech in all situations is in 

22 fact pure speech. They are if the speech presents a clear and 

23 present danger of imminent lawless action, citing Brandenburg v. 

24 Ohio, 395 U.S. 444, if the speech represents fighting words 

25 inherently likely to incite immediate physical retaliation, 
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1 citing Sherglinsky v. New Hamgshire, 515 U.S. 568, if the speech 

2 is obscene, citing Roth v. United States, 354 U.S. 476, and false 

3 advertising in the commercial context. 

4 In this case, Your Honor, none of those exceptions 

5 apply. There is simply nothing on the record at all that 

6 supports the proposition that, under the circumstances, anything 

7 about what Mr. Scheerer did would pose an imminent lawless 

8 action. There is no issue at all of the fact that any of his 

9 writings were obscene. They were scientific in character. Or 

10 that they were fighting words in that they were not likely to 

11 elicit an immediate physical retaliation. So under the 

12 circumstances, Your Honor, this is pure speech which this Court, 

13 if it so holds, as we say, the analysis stops there. 

14 But in addition to that the circumstances surrounding 

15 the prosecution itself. The fact that it came on the heels of 

16 the Deckert trial, the fact that the legislature changed the 

17 statute right after the Deckert trial to cast a wider net to 

18 cover other individuals as well, the fact that the --

19 

20 

21 

22 

23 

24 

25 

A. Well now, excuse me for interrupting, but isn't it 

true that your client was convicted under the old law not the 

expanded law? 

Q. That is correct, Your Honor. It is true that he 

was convicted under the old law. But the reason that that is 

relevant is because of the fact it shows the state of mind of 

what the government was doing at the time that Mr. Scheerer was 

A 78 660 016 323 



jkm 

1 prosecuted under the former law. And we can reasonably infer, 

2 and as does Dr. Amelung in his report, that under the 

3 circumstances that coupled with the fact that two of the three 

4 judges on the panel that were responsible for what the government 

5 believed was a less than satisfactory result in the Deckert 

6 trial, the fact that they were removed from that case and 

7 scorned, that the Stuttgart court that's prosecuted Mr. Scheerer 

8 was acutely aware of what happened to their colleagues so close 

9 in time to the Scheerer prosecution. That is why under the 

10 circumstances Dr. Amelung states that he believed that Mr. 

11 Scheerer's prosecution was so tinged with unfairness. Why he was 

12 not given the opportunity to put on an appropriate defense. 

13 We're not asking this Court to make a determination 

14 about anything that occurred during World War Two. All we're 

15 asking the Court to do today is to, number one, is to find that 

16 the speech in which Mr. Scheerer was involved was in fact pure 

17 speech. That it's recognized under the Constitution and although 

18 in other cases, in the case of other types of allegedly criminal 

19 conduct, there does not have to be a foreign analog necessarily. 

20 In the case of speech there does. 

21 Secondly, we're asking the Court to find that once we 

22 make that determination, the factual analysis, legal analysis can 

23 end. But even if the Court does not find that in fact what Mr. 

24 Scheerer was involved in was pure speech, that the circumstances 

25 surrounding his prosecution itself, the reason they brought the 
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1 prosecution, the fact that the number of home incursions that 

2 occurred over this period of time, that that and the totality of 

3 the circumstances, which is what the BIA has said this Court must 

4 do, in looking at it in the totality of the circumstances, that 

5 that was so tinged with unfairness that the prosecution itself 

6 was in fact politically motivated. 

7 Finally, Your Honor, in that regard we ask this Court 

8 to find that under the circumstances the trial itself was unfair. 

9 The fact that he was incapable of submitting evidence. Evidence 

10 that would have supported the scientific conclusions to which he 

11 reached. The fact that he was only able to put in character 

12 evidence, in essence, penalty mitigation evidence, that fact 

13 alone was enough to render the trial itself unfair. If the Court 

14 makes a determination on any of that regard or with regard to the 

15 sentence itself, the fact that there simply were no suspension of 

16 sentences. Dr. Nordbruch has talked very poignantly before this 

17 Court that in his review of the cases that had come previously, 

18 that Mr. Scheerer was in that very small group of individuals 

19 whose cases were not in fact suspended. The fact that the court 

20 saw no reason to suspend his case, even though with the 

21 mitigating circumstances, under those circumstances the 14 month 

22 sentence in his case was in fact extraordinary and was so great 

23 that it rendered the prosecution itself unfair. 

24 If the Court comes to that determination then this 

25 Court can find in fact there has been past persecution, as the 
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1 Court readily knows. If Mr. Scheerer demonstrates past 

2 persecution, and again, it is Mr. Scheerer's position. It is not 

3 just the prosecutions themselves, although that is a great degree 

4 of it. The fact that he has been arrested, the fact that his 

5 home has been searched on numerous occasions during that period 

6 of time. All of that in its totality demonstrates that in fact 

7 there has been past persecution under the circumstances. If Mr. 

8 Scheerer demonstrates that there has been past persecution, then 

9 it is the Government's burden to demonstrate to this Court that 

10 somehow the fear of persecution has abated in some fashion. The 

11 Government has provided no evidence that the German government 

12 would not in fact impose the penalty that they have instituted in 

13 this case at all. That he can seek a safe haven in any other 

14 country. In fact the evidence is to the contrary that he were to 

15 go to any other country at all, that under the circumstances he 

16 would be arrested and likely extradited. We have provided the 

17 Court with newspaper articles that discuss what the British 

18 authorities were doing during the time that he was in Britain 

19 from 1996 through --

20 A. Again, a little bit of overstatement there, Mr. 

21 Oswald. You haven't covered all the countries in the world by 

22 any large stretch of the imagination. 

23 Q. It's not an overstatement in that, in order to 

24 demonstrate that he was somehow firmly resettled, we would have 

25 to look at countries in which he actually spent any time after he 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

fled --

A. All right. Well, then talk about the countries 

where he spent some time, but your statement was that, in so many 

words, there's no country in the world where he could go and not 

be extradited, presumably but here. That was the thrust of what 

you said, that's what I was pointing out. 

Q. If that's what the Court took, let me clarify 

that. 

A. You're talking about Spain and the U.K., well all 

10 right. 

11 

12 

13 

Q. 

A. 

Q. 

That's what I'm talking about. 

All right. Go ahead. 

In that the two countries to which he spent some 

14 time before he came to the United States, Spain and Great 

15 Britain, the Government has proffered no evidence for this Court 

16 that he firmly resettled in those countries, that he had any kind 

17 of permanent residence in those countries --

18 A. Well why don't you wait and let's see if Mr. 

19 Doolittle's going to argue that he did, rather than trying to 

20 argue against an argument that has not yet been made. 

21 Q. I understand. So in conclusion, Your Honor, it is 

22 Mr. Scheerer's position the following. Mr. Scheerer takes the 

23 position that the activity in which he's been involved is in fact 

24 the purest form of political expression. Political expression 

25 that has been recognized by reputable organizations as being 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

illegal in Germany. We don't ask this Court necessarily to 

render a determination about history or to make a determination 

about whether or not under the circumstances, Mr. Scheerer's 

position had, his expert report had factual merit. All we're 

asking the Court to do, right or wrong, whether his conclusions 

were right or his conclusions were wrong, all we're asking the 

Court'to do is to state that the form of expression that he was 

involved in is the purest form of speech and that he cannot be 

sent back to any country that would jail him for that expression. 

A. All right. Thank you, Mr. Oswald. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle? 

A. May we go off the record a second, Judge? 

14 JUDGE FOR THE RECORD 

15 We'll be off the record. 

16 (OFF THE RECORD) 

17 

18 JUDGE FOR THE RECORD 

(ON THE RECORD) 

19 Back on the record. 

20 JUDGE TO MR. DOOLITTLE 

21 

22 

Q 

A. 

Go ahead, Mr. Doolittle. 

Thanks, Judge. I'll try to be brief and I 

23 apologize up front for bouncing around. The first thing I'm 

24 going to do is I'm going to address some remarks of counsel in 

25 his closing argument and then I'll get into actual meat of my 
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1 closing. First the Government thinks it's outrageous that 

2 counsel would equate Galileo and Mr. Scheerer in some fashion. 

3 Frankly Galileo was asserting fact 800 years ago, and Mr. 

4 Scheerer's essentially stating lies or untruths as the world 

5 knows them, and it's outrageous that he would even be equated 

6 with Galileo in any respect. 

7 Having said that, this case is not about Galileo or 

8 history of Galileo moving on because of his views. This case is 

9 actually a story about Mr. Scheerer's Verganginheitzbewaltigung 

10 (phonetic sp.). Probably the only person in this room that knows 

11 what I just tried to say was Mr. Scheerer. He's sitting over 

12 there for the record smiling, so I assume he knows what I'm 

13 talking about. 

14 

15 

16 

17 

18 

19 

20 

21 

Doolittle? 

Q. 

A. 

Q. 

I assume you have a translation of that, Mr. 

I do, Judge. 

All right. Let's hear it. 

A. What that means in English is coming to terms with 

the past. That's what the country of Germany has tried to do 

since 1945. That's what this case is about and frankly this case 

is about Mr. Scheerer's lack of Verganginheitzbewaltigung. 

22 That's what this case is about. Frankly Mr. Scheerer just is 

23 

24 

25 

unwilling or unable to accept the truth, a fact that the 

Q. Well, excuse me, Mr. Doolittle, but let's not get 

off on a tangent here. Whether he accepts the past or not is not 
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1 the basis for his conviction. 

2 

3 

A. 

Q. 

I'm just --

Correct me if I'm wrong but as I read these German 

4 statutes, you can be dissatisfied with the official and the 

5 commonly accepted explanation of the past all you want. In the 

6 privacy of your own mind that's not a problem. 

7 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

That's correct, Judge. 

And that's not what the problem is here. 

Well I think --

He has been convicted for having taken overt 

action based upon 

A. Right. What counsel has tried --

Q. -- what is said to be his beliefs that the 

14 description of the past is not accurate. 

15 A. I think the Court needs to distinguish here, 

16 though, and counsel has tried for the last hour and 15 minutes to 

17 articulate that it is a political opinion of his, and it's our 

18 position that that's not a political opinion. It's our position 

19 that the world and the German government have determined that 

20 what Mr. Scheerer has written about Auschwitz, frankly it's 

21 called in much literature, the Auschwitz lie. The German 

22 government and the world has determined that Auschwitz did take 

23 place and that there was gas used. So what he's basically 

24 stating is not his political opinion. He's stating a 

25 misstatement of fact and I would just ask that the Court 
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1 recognize that. 

2 Now I'll move on to another statement by counsel. Or I 

3 guess a theory of a view of counsel. Counsel wants this Court to 

4 believe that Mr. Scheerer's report that forms partially the basis 

5 of his criminal conviction was a hygienic, sanitary report and as 

6 counsel said, there's nothing vitriolic in it. Well, if you step 

7 back a second and read what the report came to, what the view of 

8 the report was, the Government would assert that that is very 

9 inflammatory. I mean basically his report state that he did a 

10 chemical analysis and he did a chemist type analysis and found 

11 that gas wasn't used in Auschwitz. How that cannot be 

12 inflammatory I don't know. I've missed that point, frankly. 

13 Don't forget about his basis for doing the research. He was 

14 doing the research as I understand his case to assist in the 

15 defense of others who hold this same similar belief. Or choose 

16 to misstate what the government and the world thinks is fact. 

17 A comment counsel made was something about, we don't 

18 import liability to people that either act in concert or somehow 

19 work together on matters in which criminal charges are brought. 

20 That's just simply not true. I mean that's not the way it works. 

21 For example, and then I'm going to get back on track here. But 

22 for example, if a person is making child pornography, for 

23 example, and the Government chooses to prosecute the person that 

24 puts the child pornography out onto the Internet, to use an 

25 example, don't believe for a second the Government's not going to 
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1 go after the maker of the child pornography. So that argument 

2 just doesn't make sense. There is imputed or relational 

3 liability in this instance, regardless of whether he wrote the 

4 prologue or the epilogue. It's the meat of his report which 

5 forms the basis of the prosecution. 

6 Finally, and again before I go on to my closing, Dr. 

7 Amelung has been cited here and the Amelung report has been cited 

8 here in closing as authority. Well if I'm not mistaken I believe 

9 Dr. Amelung was respondent's lawyer at the trial court and I 

10 believe, if I'm not misstating fact, I believe he was also his 

11 lawyer throughout the appellate process. Don't you think, Judge, 

12 just for a second that Dr. Amelung might have a dog in this 

13 fight? Don't you think just for a second since he testified that 

14 he's handled 20, I believe his testimony is 19 or 20 of these 

15 similar type cases in which he's never prevailed, don't you think 

16 the good doctor has a dog in this fight? Do you think it's valid 

17 to take him, sure he testified that he's a German lawyer and the 

18 Court accepting him as I guess an expert in German law, but that 

19 doesn't mean the Court has to do away with good common sense and 

20 fail to recognize the fact that his conclusions about Mr. 

21 Scheerer and about the way Mr. Scheerer's case was treated. He 

22 was a party in interest. He's the lawyer for Mr. Scheerer. What 

23 else do we expect him to say? That the process wasn't fair. 

24 Frankly, it's the Government's position he just didn't like the 

25 medicine he received. How often is it that lawyers try cases and 
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1 they get the judgment against them and they walk away, they 

2 didn't like it. The judge was wrong. Well that's in that 

3 lawyer's mind and I'd ask that you recognize that and remember 

4 it. 

5 It's the Government's view that Mr. Scheerer has not 

6 established that he's a refugee under 101(a) (42) of the Act. In 

7 fact he has not established that he was persecuted in the past or 

8 that he has a reasonable fear of persecution in the future. 

9 Today prior to court, the Government submitted a motion to 

10 pretermit and I just, again, I would reassert that motion, say 

11 the Government believes that a court of competent jurisdiction 

12 over in Germany found a penal code violation for inciting racial 

13 hatred. It's the Government's position that that report, the 

14 inflammatory nature of that report and if that report is to be 

15 taken at face value, what it actually says, it's throwing in the 

16 face of many people of the Jewish faith that people at Auschwitz 

17 were not gassed, and as such the Government believes that that's 

18 a form of mental persecution in some way, and that the crime that 

19 he was convicted of was inciting racial hatred. Well when you 

20 put those two together it appears to the Immigration Service that 

21 he falls outside the scope of the definition of refugee, and at 

22 this time I would just for the record reassert that, and ask that 

23 you pretermit this matter. 

24 Finding though, that he is eligible to continue on, if 

25 that's what this Court determines, the Government would ask, 
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1 Judge, that you deny his application based on the fact, it's just 

2 oozingly clear in today's hearing and in the prior hearing that 

3 he's fleeing prosecution not persecution. This individual 

4 sitting at the table over there, he basically is a fugitive from 

5 justice, is what he is. He was subjected to lawful process, he 

6 had a right to counsel. He exercised that right to counsel it 

7 appears. His counsel even testified for him in this proceeding. 

8 And the government's actions were criminal in nature and 

9 persecutorial in nature. Again, he's fleeing prosecution not 

10 persecution. He just simply lost his case. His position did not 

11 prevail. It was contrary to German law. Basically he's 

12 presented two witnesses and himself, and he's a very articulate 

13 man, obviously educated. But again as I stated earlier, his two 

14 witnesses were hired guns, they had a dog in this fight. Both 

15 his lawyer who participated and represented him and Mr. 

16 Nordstrom, Nordsbrook --

17 

18 

Q. 

A. 

Keep trying, Mr. Doolittle. 

I'm sorry, Nordsbrook, Nordsruck. Have a little 

19 difficult time 

20 

21 

22 

23 

24 

25 

Q. Dr. Nordbruch. 

A. Nordbruch. A little hard time sometimes with the 

English language. These are people with an agenda. I've already 

talked about his lawyer having a dog in the fight, but Dr. 

Nordbruch, I think his testimony if you look back at it, and I'll 

talk about in more detail here in a second, but he frankly was 
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1 incredible. One of his statements, which I found outrageous, 

2 which the Government found outrageous, was that there more 

3 political prisoners in Germany than there were in the former East 

4 German government. I mean I wrote that down as a quote. I 

5 believe that's what he said at his last hearing. That's 

6 outrageous. The State Department report doesn't tell us that 

7 Germany has any political prisoners. But we've got this 

8 gentleman who's a revisionist himself, who's living in Australia 

9 for whatever reason. I mean we could try to make sense of why 

10 he's living Australia, but he's living in Australia when this 

11 trial's going on in Germany yet he comes here and testifies as an 

12 expert, and as counsel stated, he thought this was an 

13 extraordinary punishment, and he did testify that this was a very 

14 high profile case. Again, the effect is or was, through this 

15 witness's testimony was to basically knock our socks off. It was 

16 for effect. It was to articulate something that regarding these 

17 political prisoners. It's just outrageous. It's not true. And 

18 so the Government is very suspect of his testimony. He testified 

19 

20 

21 

22 

23 

24 

25 

that he was a revisionist. 

Q. Excuse me. 

he himself was not. 

He testified that -

I believe Dr. Nordbruch testified that 

A. My notes are unclear. If that's what the Court 

believe his testimony was I don't want to misstate his testimony. 

Q. Well I'm sure that his written statement would 

probably speak to that one way or the other. Go ahead. 
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1 

2 

A. He did testify though, that revisionists are not a 

political party, that they're not a political movement, and 

3 they're not a political philosophy. To the Government it 

4 appeared that his testimony was he just didn't like the system. 

5 And he said that he knew of the impact of the respondent's case 

6 and on all the prosecutions after 1994. He also recognized that 

7 freedom of speech was fully guaranteed. And again that is 

8 noticed at the State Department report. Dr. Nordbruch basically 

9 in the Government's opinion, again, we believe his testimony 

10 suspect and it really didn't add a whole lot to respondent's 

11 case. I think the more interesting witness is --

12 

13 

14 

15 

16 

17 

18 

19 

Q. Just a moment. 

JUDGE FOR THE RECORD 

(OFF THE RECORD) 

(ON THE RECORD) 

Matter of Scheerer, A 78 660 016. 

JUDGE TO MR. DOOLITTLE 

Q. Go ahead with your argument, Mr. Doolittle. 

A. Judge, today counsel wants to relitigate what went 

20 on basically in Germany. He wants to relitigate the case on the 

21 merits, although we know that it went through the German trial 

22 courts, up the appellate court, and respondent lost. Dr. Amelung 

23 is the interesting witness it appears to me. He was again the 

24 trial lawyer who lost the case. He testified that there was a 

25 proper investigation and that is was extensive. He also 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

testified that the prosecution's charges were justified in law. 

He even recognized, I mean counsel tries to make a big deal about 

it, that the law has changed since 1994, but Dr. Amelungeven 

admitted that section 131 of the penal code basically tightened 

things up. The government decided that they needed to tighten 

matters in that area of their penal code. So he admitted that. 

There's no need for us to think that that was a great revelation 

today. Again, Dr. Amelung testified that respondent was allowed 

to have counsel, present evidence, argue his case, present 

witnesses, that he used his report. Basically Dr. Amelung, his 

opinion was basically that it was, t'ain't fair. He admitted 

that the court considered his client a liar. He didn't like 

that. But again, where. is the evidence to the contrary? 

Q. I suspect Mr. Oswald might suggest that it's all 

right here. In Exhibit 4. 

A. I think for the Court to take what's been stated 

today and to take Dr. Amelung's testimony and give it persuasive 

and authoritative weight, the Court has got to look at the German 

legal process as. having completely failed in this matter. And I 

don't believe that the evidence of record, the documents that 

have been presented, numerous documents show that. Everybody 

knows, I think it's well accepted that the German legal process 

is well-recognized, it's a sophisticated and pretty good system. 

You're given under that system the ability to challenge a case if 

25 you don't like the result. And again, respondent challenged 
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1 through the appellate process, yet he ran out. His appellate 

2 process ran out. His appeal was denied and therefore, after they 

3 even gave him time to present himself to serve the sentence from, 

4 again, this court of competent jurisdiction, that's when he took 

5 off. 

6 I think respondent's testimony today was pretty 

7 interesting. He admitted that his dismissal from the university 

8 was valid. He also testified that if another person with another 

9 educational background or, I guess I'm reaching here for words, 

10 but with educational background, experience, degree, were 

11 involved in a criminal case in which he was convicted of 

12 utilizing his expertise, that that fellow would be out too. So 

13 it's clear that, in terms of the university dismissal, he wasn't 

14 singled out. And those were the respondent's own words. He even 

15 testified, I asked him simply a hypothetical about whether or not 

16 if you went to the street corner in Stuttgart and you made a 

17 anti-Semitic statement or something against the Jewish race or 

18 the people, whether or not someone would be prosecuted for that. 

19 And I believe his testimony was he didn't think so. And again, 

20 that's because that does not rise to the level that puts him 

21 within the German penal code, sections 130 and 131, and those 

22 thereafter. 

23 Basically what we have here is evidence today of 

24 another government, another democratic government who struggled 

25 throughout their history with trying to do the right thing and 
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1 writing laws to protect the liberties of their people yet also 

2 punish in those areas when their government determines that it's 

3 beyond the scope, it's not included within the protections of 

4 free speech. Germany has placed, as that law review article, the 

5 only reason why I submitted that law review article to the Court 

6 is for the Court's perusal and to look at it from the perspective 

7 of someone who wrote law review article that is fairly objective. 

8 There's things in there, as counsel points out, that he thinks 

9 supports his view, and again, I again submitted it for the 

10 Court's analysis regarding the conflict or the German government 

11 trying to exercise and develop their law to recognize individual 

12 liberties yet punish those things which they consider crimes. 

13 Basically the German government, again, has determined 

14 that the Holocaust and events at Auschwitz are matters of fact. 

15 I mean that's basically what they've determined, and as such a 

16 determination by the German government that those matters are 

17 matters of fact would lead this Government, the INS to believe 

18 that they recognize that free speech has its limitations. 

19 They've got a constitution we've talked about. They've got a 

20 penal code that supplements that constitution, just like ours 

21 here in the United States. The issue is under his law at the 

22 time, under German law, did he violate the law, the criminal 

23 provisions or not? And it's our position that he did and he was 

24 properly given German due process. And again he just didn't like 

25 the result. Germany's codified and made criminal, obviously, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

these statements relating to denying the gas at Auschwitz and the 

Holocaust itself. That's really, if you think about it, not 

unlike United States law which limits false statements and 

punishes them criminally. They've determined that Holocaust and 

Auschwitz and the gas, those are matters of fact. That's what 

the government has decided. 

Q. What are you talking about in the American system? 

Are you talking about criminal libel or what? 

A. Criminal libel or more importantly false 

10 statements of fact. I cannot 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

Give me 

Okay. 

-- an example of false statement of fact being 

penally actionable. 

A. I cannot under 18 U.S.C. I believe it is, 101, or 

excuse me 1001, which is false statements, I cannot make a false 

statement of fact for example in an official proceeding and get 

away from it, nor can you. 

Q. Oh, what you're talking about, the equivalent of 

20 perjury? 

21 A. It's not perjury itself, it's making a false 

22 statement in the context of any kind of government situation. If 

23 you're filing a claim for something or if you're in court. If 

24 you're in court they're going to charge you for perjury. What 

25 I'm saying is that the German government has determined that what 
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1 happened back in World War Two for them is a matter of fact. And 

2 they're prosecuting people like Mr. Scheerer who decide they want 

3 to misstate what is fact. Just like someone here doesn't have 

4 unlimited carte blanche in the area of speech. Free speech, 

5 Judge, is not the issue here. If it were the issue then the way 

6 they prevail is if there are, the way the respondent prevails is 

7 if there are no limitations. And we know, and I don't want to 

8 interject American law into it, and I'll try to stay to German 

9 law, but free speech is not without limitation. There are 

10 certain, and counsel even, he came up with his four exceptions to 

11 the First Amendment. You can by statute limit speech, and that's 

12 what they did. Because they determined that statements regarding 

13 Auschwitz and statements regarding the Holocaust, that to them, 

14 that has a tendency to incite racial hatred. I assume they 

15 believe that that also tends to be hurtful to those that have 

16 gone through the experience in the past, but also I think there's 

17 a broader reason why they've done it, and that is because they're 

18 interested in protecting their people. That is the reason why, 

19 for example you go back to our law, I believe it Oliver Wendall 

20 Holmes that said it's not right for you to go into a crowded 

21 movie theater and yell fire. Because you could endanger the 

22 people that are in the movie theater. Well that's what this is 

23 right here. The German government's saying you can't go out into 

24 their community, you can't write to where people will see it, and 

25 you can't yell Auschwitz didn't happen because they've determined 
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1 that that could hurt people. And I don't believe it's the 

2 Immigration Judge sitting in Atlanta, Georgia, needs to second 

3 guess the trial court and second guess the appellate process and 

4 second guess the government of Germany on that issue. 

5 Going to a couple of the legal issues that counsel 

6 raised, I would say that, and it's been a while since I read the 

7 case he stated as dispositive, Perrovic v. INS, 33 F.3d 615, 6th 

8 Circuit decision out of 1994. My notes indicate that this was a 

9 case where you had an ethnic Albanian in Yugoslavia who was 

10 arrested because he demonstrated for Albanian civil rights and 

11 made and distributed pro-Albanian posters and flags. The court 

12 held that he was entitled to asylum because there was past 

13 persecution. The court stated, as counsel read I believe, that 

14 although international law allows sovereign countries to protect 

15 themselves from criminals and revolutionaries, it does not permit 

16 the prohibition and punishment of peaceful political expression 

17 and activity. Where you distinguish this case today from 

18 Perrovic just on the fact, you can distinguish it in the German 

19 government has made a determination that what he said, the 

20 inciting of racial hatred is not a peaceful act. Or else they 

21 wouldn't punish it. They wouldn't penalize something, it 

22 wouldn't be called inciting racial hatred if it was simply a 

23 peaceful political expression, which is apparently what happened 

24 in Perrovic. So I would say that that case is easily 

25 distinguishable. 
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1 Counsel stated a bunch of law that he believes is the 

2 test. He cited a couple different cases. The Government, the 

3 INS believes that not only does this case fail because he's been 

4 subjected to criminal prosecution and that's what he flees from, 

5 but in any analysis where you try to determine whether or not 

6 criminal prosecution amounts to persecution, I think it's a three 

7 prong test which the prongs were articulated by counsel. But I 

8 think if you look at the case law, I think that they all need to 

9 be met. I think the prongs are, the first one I think was the 

10 crime of political nature. The second I think is would the alien 

11 receive a fair trial. Well that's already happened. So that one 

12 would cause him to not meet the test. And then did the 

13 government have an improper motive for pursuing the conviction. 

14 That hasn't been proven. There's no evidence in the record that 

15 the government of Germany had an improper motive for pursuing a 

16 conviction against him. That's just a statement of counsel. 

17 There's no evidence to that. And it's our position, the 

18 Government's position is that there is this three part test if 

19 you think criminal prosecution in some way should be evaluated to 

20 determine whether or not it's risen to the level of persecution. 

21 And whether a crime is political is a question of fact. I mean 

22 the BIA's told us that. Matter of McMullen. BIA said in that 

23 case that an offense having its impact on the citizenry but not 

24 directly upon the government does not fall within the political 

25 offense exception. 
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11 

12 

13 

14 

15 

16 

Q. I'm sorry. Give me that citation again. 

A. It's Matter of McMullen, 19 I&N Dec. page 90. 

It's a BIA decision from 1984. I hate to cite the 9th Circuit 

but the 9th Circuit has defined a political offense as one that's 

been committed out of genuine political motives. Again there's 

been no indication, there's been no evidence other than 

statements of respondent's witness who also was the trial counsel 

and the appellate counsel, that this was politically motivated or 

politically charged. This stuff was published just like someone 

would publish a book here in the United States, and then he was 

subsequently charged. 

Q. Wait just a minute. You're saying that the 

McMullen decision holds that it has to be politically motivated 

on the part of the target of the government's action, is that 

correct? 

A. Basically my notes here, Judge, cause I can't, 

17 again this has been a while. My notes are that the holding in 

18 McMullen was that the offense has to have an impact on citizenry 

19 but not directly upon the government. Doesn't fall within the 

20 

21 

22 

23 

24 

25 

political offense exception if it's not also upon the government. 

The crime that he was convicted of --

Q. Yes, but then you went on to talk about --

A. 

Q. 

A. 

A 78 660 016 
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1 Q. All right. That was a 9th Circuit case. Which 

2 one was that? 

3 A. That was Magbut v. INS and the 9th Circuit's told 

4 us what political offense, how that's defined, and that's one 

5 that's committed out of genuine political motives directed toward 

6 the modification of a political organization or the structure of 

7 the state, and that there was a direct causal link between the 

8 crime committed and its alleged political purpose. I mean that's 

9 a mouthful. 

10 Q. All right, but the point I'm trying to get at is, 

11 they're saying that political motive has to be the person who has 

12 been targeted by the government in response to that person's 

13 actions. Is that correct? 

14 A. I believe so, yes. 

15 Q. We're talking about the target's political 

16 motivation in doing whatever, saying whatever he did or said. 

17 Yes. A. 

Q. 18 As opposed to the government's motives. 

A. 

20 And what was the name on that? Q. 

A. 21 That was Magbut v. INS. 

Q. 

23 M-A-G-B-U-T. A. 

24 Q. Just like what you said. Now what's the citation? 

25 A. 937 F.2d 426. Again 9th Circuit case, 1991. 
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1 Basically the way I see the three part test failing in regard to 

2 respondent's case is, even if you were to assume, which the 

3 Government believes it's criminal in nature not political, but 

4 even if you were to assume that the first prong is met, crime is 

5 political in nature, that if the three part test that I've 

6 articulated which he was hitting around on, if it's true that 

7 they do fit in together, the second prong is that the alien would 

8 not receive a fair trial. Well again, are we substituting here 

9 today our judgment for the entire criminal process over in 

10 Germany? I don't believe that that's where we need to go, 

11 because as we've heard ad nauseam throughout this hearing that 

12 even his counsel admitted that he was given a trial, given the 

13 proper appeal, they just didn't agree with him. Now are we to 

14 substitute our judgment for that process that the German 

15 government has over there? I don't believe you do. 

16 And also, the third prong, if I'm correct and that this 

17 test is articulated with three prongs is, the government had an 

18 improper motive for pursuing the conviction. Again, no evidence 

19 today or in this hearing would lead you to believe that the 

20 government had an improper motive for pursuing this conviction. 

21 Like many other convictions, you've got a violation of a penal 

22 code or statute. It was prosecuted. Where in that is the 

23 improper motive for pursuing that conviction? Had he been for 

24 example, I just throw this out as a hypothetical, had he been an 

25 associate and just a confidant and an individual wrapped up in a 
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1 prior prosecution of someone for a similar crime. Had he been 

2 one of those type people and then the government said, based on 

3 that oh well Scheerer, he's associated with this group, we're 

4 going after him. Then I think you're getting closer. But 

5 there's no evidence today. No evidence today has been presented 

6 that the government had an improper motive for pursuing the 

7 conviction. I mean if they did, Judge, isn't it reasonable to 

8 think that if the government had it out for him that they 

9 wouldn't have locked him up post-trial? Why would the 

10 government, if they had it out for him, say go about your merry 

11 way. I don't know, I'm not a German lawyer, I don't know the law 

12 over there. Maybe that's the way they do it. But if the 

13 government had it out for Mr. Scheerer, post-trial they would 

14 have said let's lock this dude up. Let's lock him up til his 

15 appeal is exhausted then we'll get our 14 months out of him and 

16 the case is over. But they didn't do that. Cause they didn't 

17 have it out for him. That's our position. 

18 Nothing more here, Judge, once you get beyond all the 

19 smoke and mirrors and the partisan testimony was presented. 

20 Nothing here equals anything other than basically a fugitive from 

21 justice. That's what he is. Nothing more. He violated the 

22 criminal law, he was prosecuted, went through the process, 

23 doesn't like the result. Based on that we'd ask that you deny 

24 his application for political asylum and all other forms of 

25 relief. 
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Q. Thank you, Mr. Doolittle. 

JUDGE TO MR. OSWALD 

Q. Rebuttal, Mr. Oswald? 

A. Yes, Your Honor. A few items. I believe that the 

learned counsel unfortunately has made a number of factual 

inaccuracies about what the record reflects and also has 

indicated a number of things that we need to correct. 

The first is, Your Honor, I do agree with counsel that 

Mr. Scheerer's motive in pursuing his academic research is 

10 relevant in determining political opinion. But that's exactly 

11 the evidence that attempted to proffer at the end of the hearing, 

12 out last hearing, which the Court cut me off, and therefore 

13 because the Court found that it was irrelevant under the 

14 circumstances. I had made a proffer for the Court and I 

15 specifically want to direct the Court to the transcript, page 

16 272, one which the Court does not have in front of it but which I 

17 have in front of me here. And the proffer that I made after the 

18 Court did find that that was irrelevant, finding that in fact it 

19 was the Government's motive that important, not the individual's 

20 motive, I stated the following. He began the scientific research 

21 because he believed that if there were problems with the current 

22 interpretation of what had occurred to the Holocaust and if the 

23 Holocaust in scope was not as severe, there is the possibility 

24 that Germany could remove a stigma that it has under its current 

25 law and current political structure. That stigma in his mind 
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1 would allow the German government and the German people to ascend 

2 to a rightful place in world affairs. Specifically that they 

3 would have an opportunity to have a seat, as an example, at the 

4 United Nations. He also will testify to the fact that Germany 

5 would then possibly have -- be an official language of the E.U .. 

6 There are a number of different manifestations that could occur 

7 as a result of reexamining of the events that occurred. So I 

8 just want to make sure the Court is aware of the fact that 

9 contrary to Mr. Doolittle's position, that we attempted at our 

10 last hearing to place that evidence on the record. The Court 

11 found that that was irrelevant to this case and therefore after 

12 the Court's ruling, respecting the Court's ruling, we did not 

13 come back today and go through that, but I did proffer that 

14 evidence for the record. And specifically the reason that that's 

15 important is, it is important to determine whether or not it is 

16 political in nature. In fact that's what Mr. Scheerer would have 

17 testified to had the Court given him the opportunity, and as the 

18 Court said later, the Court found that to be irrelevant and cut 

19 off that line of questioning. 

20 A few other things that are important for the Court to 

21 recognize and I think are important. There simply is no evidence 

22 on the record that supports some of what Mr. Doolittle is saying 

23 today. I mean specifically Mr. Doolittle says that Dr. Amelung 

24 believed that Mr. Scheerer had the opportunity to put on an 

25 effective defense. That is contrary to what in fact Mr. Ame1ung 
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1 said, and I turn the Court to page 108 of his testimony, which 

2 I'll be happy to provide the Court at the end of this hearing. 

3 Question. And what ability if at all did Mr. Scheerer, with the 

4 absence of the report, have the opportunity to put on an 

5 effective defense? Answer. None or very limited. That was the 

6 extent of what Dr. Amelung testified to under the circumstances. 

7 The Government has asked this Court to find today that somehow 

8 Dr. Amelung is a biased witness. Somehow Dr. Nordbruch --

9 Q. Let me clarify something here, Mr. Oswald. Are 

10 you asserting that he was prohibited from presenting any evidence 

11 other than that which went to the technical accuracy of his 

12 report? In other words, if the state presented a witness it 

13 said, for example, I was at such and such location on such and 

14 such a day and I overheard a conversation between Mr. Scheerer 

15 and General Remer in which they said, one said this and the other 

16 said that and so forth, and on defense you're not suggesting are 

17 you that there was no opportunity to present evidence that, 

18 (indiscernible) say some other witness had said yeah, I was there 

19 at the same time and that's not at all what the conversation was 

20 about? Is it not correct that the only evidence which was 

21 foreclosed was that which went to the technical accuracy of the 

22 report? 

23 

24 

25 

with. 

A. And his intention in preparing the report to begin 

And that's an important aspect. 

Q. Well now I've read very carefully some of this 
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record from Germany and it seems to me that you're quite off base 

on that. It seems to me quite apparent that he personally 

testified at great length about how he got involved and what his 

motives were. 

A. He was allowed to testify as to whether or not he 

authorized the prologue and the epilogue and what his intent was 

relative to the inclusion of the prologue and epilogue in 

the --

Q. Did he not also testify about his original 

exposure to the Loy -

MR. SCHEERER TO JUDGE 

Q. Leuchter. 

JUDGE TO MR. OSWALD 

Q. The U.S. engineer's report, just as he did here 

today? Did he not state that in the Stuttgart court? 

A. He absolutely did, but this is the distinction 

17 that I want the Court to draw and it's an important distinction. 

18 If one's scientific research is correct how can one have an 

19 improper motive, how can an improper motive be imputed to one if 

20 one is seeking scientific truth? That is the issue. 

21 Q. Well that begs the question, doesn't it? Whether 

22 or not that's the sole purpose of seeking the truth. Scientific 

23 truth. 

24 A. Well the evidence here today, Your Honor, is that 

25 that's in fact exactly what he was trying to do. What Mr. 
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Scheerer has testified --

Q. And he made the same 

A. 

Q. 

A. 

Q. 

-- in this court. 

Did he not make the same claim in Stuttgart? 

He did. 

All right. 

A. And under the circumstances the fact that the 

court chose to completely disregard that aspect of his testimony 

is further evidence of the fact that they were biased at the 

10 time. That it was in fact a political prosecution. That is 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the --

Q. 

A. 

All right. I understand your point there --

crux --

Q. but in the same vein, you made reference 

earlier to Dr. Amelung's report which is in the record, and you 

cited me to page 1358 of Exhibit 4 --

A. I did. 

Q. -- and you indicated that the good doctor said 

that their prohibition on that evidence was contrary to the 

established rules and procedure for the court system, and I want 

you to point that out to me, because I have read over that and I 

haven't found it. 

A. That it was fundamentally unfair --

Q. It's a different thing between saying in his 

opinion it was fundamentally unfair and saying, as you have, that 
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it was a violation of the court's own rules. 

A. The inability because under these circumstances 

wait, wait, let me finish. What Dr. Amelung testified to was 

that in essence there are two sets of rules. These rules provide 

a different set of rules when it is an issue of a Holocaust 

denier. That under the circumstances --

Q. Just please do what I ask you. Take a look at 

1358 and tell me where the doctor there in his report says that 

9 it's a violation of the court's own rules. That's what I want to 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

see. 

A. One moment, Your Honor. 

JUDGE FOR THE RECORD 

We'll be off the record a moment. 

(OFF THE RECORD) 

(ON THE RECORD) 

MR. OSWALD TO JUDGE 

Q. It is 13 -

JUDGE FOR THE RECORD 

Back on the record. 

JUDGE TO MR. OSWALD 

Q. 

A. 

Go ahead, Mr. Oswald. 

Thank you, Your Honor. The page is, I believe 

23 it's 1359 although your pagination may be one page off. It's 

24 page 29 and what Dr. Amelung said was the following. That in 

25 this section although legally permitted for individuals who have 
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1 been involved in this kind of crime 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

quote. 

Q. 

A. 

Q. 

Don't paraphrase what he said. Point out the 

The last paragraph, Your Honor. 

All right. 

A. Begins with, the defense believes. 

Q. All right. And just tell me where it says that it 

was in violation of the court's own rules because that's a 

statement you made and you predicated that upon what Dr. Amelung 

had said. 

A. I did, Your Honor. And what Dr. Amelung's 

12 testimony was 

13 Q. Point out the quote. Please. That's what I want 

14 

15 

to see. 

A. It's at the bottom of page, 1359 is where he 

16 discusses the court's rules in regard to the use of this evidence 

17 in these kind of proceedings. It says, the defense believes that 

18 it was incorrect for the court to reject his request for 

19 evidence. The evidence offered should have been admitted. It is 

20 indeed correct that according to the legal procedure of the 

21 German federal supreme court, the rejection which was confirmed 

22 by the German federal constitutional court, the rejection of such 

23 request for evidence is legally permitted according to section 

24 244, paragraph 3, sentence 2, STPO, German code of criminal 

25 procedure. The court gave as its reason that the opposite of 
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1 what was claimed by the request for evidence is self-evident. 

2 Such legal reasoning leads to a situation in which certain 

3 opinions regarding a complex historical event which continue for 

4 many years have been declared sacrosanct. It is indisputable 

5 that many questions regarding this event, which happened many 

6 years ago are still unanswered as numerous continuing 

7 

8 

9 

controversies show. 

Q. All right. 

violation of the rules. 

But it doesn't say that it was in 

Rather it says the opposite, does it 

10 not? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

But the court uses two separate rules. 

All right. Well you're saying that but you were 

putting words in Dr. Amelung's mouth and that's what I'm trying 

to determine, whether you were properly doing it or whether you 

were making a few assumptions that were not borne out by what he 

himself had either written or said. 

A. In front of this Court as he sat there, what the 

Dr. Amelung said --

Q. First of all, I understand, quite as he says here, 

he doesn't believe that that should have been the ruling. He 

thinks it was not a fair ruling. 

A. Because under the circumstances, under this 

23 proceeding, under this statute it is correct that one, as Dr. 

24 Amelung says here, the submission, the exclusion of that evidence 

25 is permitted. The point is, as Dr. Amelung testified to, is that 
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1 there are two sets of rules. If you it's not this kind of 

2 prosecution then under the circumstances one is able to admit 

3 that kind of evidence, but here where it is self-evident, under 

4 the circumstances the court applying a separate set of rules 

5 

6 

excludes the evidence. 

Q. All right. Is it your position that the self-

7 evident rule is applicable only in prosecutions of this nature? 

8 A. What Dr. Amelung has said is it doesn't apply to 

9 any other kind of historical event. Only this one. So what's 

10 happened here is --

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Is that because that's the rule or because that's 

the only thing about which it has been determined by case law 

that it is an established fact --

A. It is the rule and that is what in fact Dr. 

Amelung has testified to, that with regard to this, this one 

specific area carved out, that under those circumstances an 

individual is not permitted to put in any evidence at all because 

it is self-evident. 

Q. But you're receding from your statement that he 

said that it is against the court's own rules, are you not? 

A. It is against the court's own rules in this 

22 regard. If the court has two sets of rules, one that deals only 

23 with instances of conduct relative to pure speech and another set 

24 of rules that deal with every other kind of conduct, even other 

25 historical issues, that that in and of itself is a violation of 
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1 the rules. Of the generally accepted rules, this is carved out 

2 

3 

4 

5 

6 

7 

8 

9 

10 

from that, and that is what Dr. Amelung testified to. So under 

the circumstances because of that, this carve out is a violation 

of German court rules. 

Q. So rule A is in violation of rule B is what you're 

saying? 

A. That's correct. That there is one set of rules 

for everything else, and I think that's important for the Court 

to recognize what Dr. Amelung said is that's the special 

treatment that the German penal system gives to these kinds of 

11 cases. It is further evidence, that kind of rule carve out is 

12 further evidence of the improper motive of the German authorities 

13 in the prosecution of Germar Scheerer. 

14 Q. And it's your position that he said that in court 

15 but he didn't say it in his written report of 30 something pages? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Your Honor, what he said was, is that there are 

two sets of rules. And what he said here is 

Q. Does he say that in his written report? 

A. 

Q. 

A. 

Q. 

that right? 

-- under the circumstances --

Did he say it in his written report? 

He does not. Your Honor. 

And you have the transcript on what he said, is 

A. I do, Your Honor. I have not found the section 

yet but I'll be happy to comb the record and find the specific 
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1 

2 

section of the record. 

Q. Go ahead. 

3 JUDGE FOR THE RECORD 

The Court would give me the opportunity. 

4 We'll be off the record. 

5 (OFF THE RECORD) 

6 (ON THE RECORD) 

7 JUDGE FOR THE RECORD 

8 Back on the record. 

9 JUDGE TO MR. OSWALD 

10 

11 

Q. 

A. 

You found what you were looking for, Mr. Oswald? 

I believe I found part of what I was looking for, 

12 Your Honor, which I'll be happy to recite back for the Court. 

13 Question was, now this rule of civil procedure, this was in 

14 discussion of, I'm handing the witness document 85, page 1272, 

15 the witness, thank you, Mr. Oswald, by Dr. Amelung, what is the 

16 document that I handed you. Answer. The document shows sentence 

17 244 of the German code for penal procedure. Court under tab 85. 

18 Thank you, Your Honor. Mr. Doolittle. Mr. Oswald. Now this 

19 rule of civil procedure is used in what fashion. It is used 

20 correctly with one exception. When it comes to Holocaust denial 

21 they say that the opposite of what the accused wants to prove and 

22 to give the court evidence of is the truth, and so they say it is 

23 absolutely superfluous and we don't need any evidence, says the 

24 court. 

25 So under the circumstances 
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1 Q. Well, but that's not saying, and I'm looking at 

2 the page in question, it's 1271 of Exhibit 4, and indeed I even 

3 marked when that discussion that you just pointed out went on. 

4 And it's under sub 3 of that rule 244 of the introduction of 

5 evidence, and its says a motion to introduce evidence can be 

6 rejected provided the introduction of such evidence is 

7 inadmissible. In addition a motion to introduce can be rejected 

8 only if such introduction of evidence is superfluous for the 

9 reason that it is self-evident or if the fact to be proved is 

10 irrelevant for the decision or has already been proven. And so 

11 forth and so on. There are certain other aspects to it as well. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

But now is it not a different thing to say that in prosecutions 

of the subject nature that one of the concerns is one which has 

already been determined by the courts is self-evident, and to say 

that that rule is only applied in such cases. 

MR. SCHEERER TO MR. OSWALD 

Q. (Indiscernible) is it correct, not if the 

Holocaust is true. That is not self-evident that my report is 

correct or not. 

JUDGE TO MR. OSWALD 

Q. It would seem to me from reading that rule that 

22 if there was a criminal prosecution in which, to draw an extreme 

23 example, if for some reason the fact to be proved was whether two 

24 and two was four, and of course we're not going to hear evidence 

25 on that. That's self-evident. In our context we'd say that 

A 78 660 016 359 



j~ 

1 that's judicial notice. And I'm not going to entertain evidence 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

from one side trying to prove that two and two is four, nor will 

I entertain evidence from the other side trying to disprove it. 

A. But, Your Honor, the reason that that example is 

fallacious is because of the fact if there's intent involved then 

the issue of intent would go to whether or not the underlying 

conclusion, what the individual thought about the underlying 

conclusion at the time --

Q. Well having read the German record, as I said 

earlier, it seems to me quite clear that your client made the 

claim regarding his motivation and his intent. He laid it out 

that he was a scientist interested in pursing the question raised 

by the U.S. engineer and that was his interest and so forth, 

and I --

MR. SCHEERER TO MR. OSWALD 

Q. How come the question whether my report is 

correct 

JUDGE TO MR. OSWALD 

Q. 

A. 

Q. 

A. 

Q. 

-- I don't see your point there. 

The point is --

But we're getting a little 

Your Honor, if 

we're digressing a little bit. 

A. the issue is if the German authorities find 

that self-evident, the only area of historical self-evidency --
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1 Q. Where is that established in the record? Show me 

2 where it is said in the record that this is the only time this 

3 exclusion of evidence has ever been used or is used in the German 

4 system. Did Dr. Amelung say that? Not from what you quoted out 

5 of the record. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

that --

A. 

Q. 

A. 

Your Honor, the government's own exhibit indicates 

That's Exhibit 6. Go ahead. Give me a cite. 

That's correct. 

Q. What page? 

A. Page 12 of 31. Says that right now the German 

government continues to increase the scope of political 

expression such as prohibiting the denial of the Holocaust. 

Q. I'm sorry, Mr. Oswald, but is not an indication 

15 that this particular rule, 244 sub 3 of the German penal code is 

16 applied with regard to that which is "self-evident only in 

17 Holocaust denial," if I may use that generic term, "cases." 

18 That's not what it says. Your assertion in your argument is that 

19 there are two separate rules and one rule is applied in cases of 

20 this nature under section 130 and 131 for example, and nowhere 

21 else. And I have yet to see that. I see that there is a rule 

22 244 sub 3 which allows a court to reject proffered evidence when 

23 it is on something that has been deemed self-evident, but that's 

24 a long way from saying that the only cases in all of German 

25 jurisprudence where that rule is used is in something having to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

do with the so called revisionist or slash Holocaust denial, 

whatever generic term you want to put on cases of this nature. 

A. Your Honor, I'd like the opportunity to then, our 

brief we'll be submitting on the other issue, just to touch on 

that. I do specifically recollect that there is something in the 

evidence that we have that does specifically go to that issue. I 

cannot put my finger on it at this point, but I do know 

Q. Clearly 244 doesn't say this rule applies only in 

130, 131 prosecutions. Would you not agree on that? 

A. It does not say that. 

Q. This appears to be a rule of general 

12 applicability. 

13 

14 

15 

16 

17 

18 

A. That's correct and what Dr. Amelung says is that 

that's the rule of civil procedure that is used except in one 

situation. 

Q. Well I don't think he meant civil procedure, you 

meant criminal procedure, did you not? 

A. I did, Your Honor. But he said in one situation, 

19 that's what he said. So--

20 

21 

Q. 

A. 

Read me that quotation again. 

It is used correctly with one exception. One. 

22 That's what Dr. Amelung says. 

23 Q. Put it in context, Mr. Oswald. 

24 A. Now this rule, I said civil procedure, is used in 

25 what fashion. It is used correctly with one exception --

A 78 660 016 362 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

All right now that's --

when it comes, let me finish -

Go ahead. 

A. When it comes to Holocaust denial, they say that 

the opposite of what the accused wants to prov€ and to give the 

court evidence of is the truth. 

Q. 

A. 

Q. 

All right. 

One exception. 

All right. Well, Mr. Oswald, I would just flat 

10 tell you that does not say what you're trying to make it say in 

11 my judgment. That says that the rule is used in his opinion 

12 improperly with regard to these types of cases. That is not 

13 saying that it is only used in these type of cases. 

14 

15 

16 

17 

18 

cases, 

A. But if it is used improperly in these types of 

then that demonstrates, it leaves a failure--

Q. 

A. 

Q. 

It's his opinion, Mr. Oswald. 

Correct. 

Obviously there are other legal scholars in 

19 Germany who disagree with Dr. Amelung. 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

None of which have come before this court. 

Well there are three 

None of which --

There are, what was it five that rendered the 

24 decision in your client's case? And how many were on the court 

25 of appeals and how many were on the higher court beyond that? 
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1 The highest court for criminal appeals? I mean I think it's fair 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to say that they are supposed to know something about German law. 

A. Your Honor, none of that is on the record here. 

None of that is on the record of what the, what is on the record 

is the fact that these judges at the time were under a cloud --

Q. So your proposition is that the court in Stuttgart 

was tainted, the appellate court was tainted, and the highest 

criminal appeals court, all of them were tainted because of the 

Deckert case? 

A. Indeed. And that's what the --

Q. Now--

A. -- Government's own exhibit, it states that it was 

a watershed event. In their own exhib~t. 

Q. All right. 

A. So the point is that that in and of itself had an 

important impact on what happened next --

Q. 

A. 

Q. 

All right. 

Now 

All right, sir. It seems to me that you're taking 

the position here that propter hoc ergo, wait a minute, how does 

it go? Anyway, forget the Latin, the English is B came after A, 

therefore B was caused by A. 

A. I'm not taking that position at all, Your Honor. 

I'm saying that we have express evidence on the record of what 

the causation was. And that is Dr. Amelung's testimony. In his 

A 78 660 016 364 



j~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

opinion, a person that this Court has recognized as an expert. 

The only evidence that is before this Court --

Q. What is the result of recognizing a witness as an 

expert? Does that mean that what they say is sacrosanct and must 

be accepted by the Court? 

A. It does not. 

Q. All right. Then let's move on. 

A. What it does mean though is that it is the only 

evidence on the record, and a fact finder in certain 

circumstances, when there is only certain kinds of evidence on 

the record and no rebuttal evidence at all, a fact finder in 

certain circumstances --

Q. So let's pursue this just a little bit further. 

If we have a case, a criminal case out of the federal district 

court which results in a conviction and the attorney for the 

defendant takes an appeal and loses, and then later says in my 

expert opinion as a practitioner in federal criminal law, I think 

the appellate court made a mistake, and that's on the record, and 

the court that's judging this matter also has the circuit court's 

opinion and decision, which finds that the lower court made no 

error, then your position would be that this court would have to 

say well it doesn't matter what the 11th Circuit thought, because 

we an attorney who was involved in the litigation who says that 

the federal district court and the circuit court were both wrong. 

A. That's not my position, Your Honor. My position 
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1 is actually --

2 Q. How is that different from what happened in 

3 Germany? 

4 A.Very different. Because in that instance what 

5 they're debating on was that the right or wrongness of the 

6 underlying conduct. We're not debating that here. All we're 

7 debating is motive. Whether or not they were biased in some way. 

8 Somehow they were motivated in an improper fashion. That is what 

9 this Court is making a determination about. Not whether two plus 

10 two equals five. That's fallacious. We're not looking at the 

11 truth. What this prong is, and it's a separate prong, contrary 

12 to what counsel has said, we don't have to show all three --

13 

14 

Q. 

A. 

But --

What we're saying is that the individuals who made 

15 the decision themselves were biased. I'm not making the sweeping 

16 conclusion that necessarily anything about the underlying 

17 conduct. About whether or not they prosecuted this action and 

18 found the way they did because potentially there was this bias, 

19 and all I'm saying to the Court is this. I'm saying necessarily 

20 that this Court has to accept Dr. Amelung's testimony as fact. 

21 All I'm saying is that this Court has recognized him as an 

22 expert. He has testified and the Court thanked him for his 

23 testimony at the time. The Court mentioned the fact that, 

24 appreciated his testimony at the time and I thought the Court 

25 took as credible. Now if the Government finds --
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1 

2 opinion. 

Q. I'm perfectly willing to grant that that's his 

And that it's sincerely held. For the purposes of this 

3 discussion. But when you have knowledge that a certain decision 

4 was made, and procedurally speaking in the course thereof there 

5 was an evidentiary ruling, and the thing has had appeal to the 

6 highest court in the land and it's been sustained, that the 

7 lawyer who represented a party comes in and says that well in my 

8 opinion, this was an incorrect ruling, that we should simply 

9 ignore the criminal process, the due process in Germany and say 

10 well, after all if one of the lawyers says it was erroneous it 

11 must have been erroneous. 

12 A. But that presupposes, and what the Court is taking 

13 as fact, and there's abundant evidence to the contrary, that one 

14 does not always get due process in Germany. That is the 

15 

16 

17 

18 

19 

20 

premise 

States? 

Q. 

A. 

Q. 

A. 

Does one always get due process in the United 

That is the premise. 

Does one get due process anywhere all the time? 

But the question is why, the issue for this Court 

21 is why, assuming there isn't due process, why there wasn't? And 

22 that's all we're trying to 

23 

24 

25 

Q. 

A. 

Q. 

A 78 660 016 
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to raise for the Court today 

We do so with the understanding that the entire 
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1 court system of Germany says there was due process. Is that not 

2 true? 

3 MR. SCHEERER TO MR. OSWALD 

4 

5 

6 

Q. I could lose (indiscernible). 

job. 

MR. OSWALD TO JUDGE 

I could lose my 

7 Q. Your Honor, the point is there have been, and the 

8 history books are replete with situations where the judiciary for 

9 one reason or another is influenced by outside forces. Even our 

10 own history in the United States --

11 

12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

There's an old saying 

The fact is 

-- that the Supreme Court reads the election 

returns, Mr. Oswald. I'm well aware of that. 

Q. The bottom line is, is whether or not under these 

circumstances, whether or not there is the possibility, in fact 

whether we have demonstrated by a preponderance of the evidence 

18 that in fact there was this bias. We believe that we have done 

19 

20 

that. 

A. All right. You've made your point, then, let's go 

21 on to something else. 

22 Q. So the point that I'm making to the Court is just 

23 simply this, on this subject. Is that the only evidence on the 

24 record of what the motivations of the judges are, we have 

25 independent evidence. We have independent evidence from the 
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1 Government's own exhibit. We have independent evidence from the 

2 documents we've submitted from Human Right Watch. We have Dr. 

3 Amelung's own testimony where he describes this. So the point 

4 that we're making is that there is enough evidence that the 

5 possibility that these people were motivated in the totality of 

6 the circumstances is enough. That's the position we're taking. 

7 We're saying to this Court it's no one instance of conduct here. 

8 It's all of these things together, apart from free speech, but if 

9 you look at the totality of the circumstances, it's all of these 

10 things that would lead one to potentially believe that there is 

11 in fact an improper motive on the part of the German court. 

12 That's all we're trying to raise here in our argument. The 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Government has 

A. By the way, I'd like you to address one other 

aspect of this, Mr. Oswald. 

Q. Certainly. 

A. You're asserting that the Deckert situation gave 

rise to all of this. The Deckert decision came down, as I 

remember the record, in August of 1994, correct? 

Q. 

A. 

1990 -- just one moment, Your Honor. 

I believe you were quoting, as a matter of fact, 

Exhibit 6 on that. 

Q. Yes, August of 1994, Your Honor. 

A. 

Q. 

A 78 660 016 
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My client was arrested in 
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1 

2 

A. 

Q. 

Try September of 1993. 

That's correct. 

3 MR. SCHEERER TO MR. OSWALD 

4 Q. Trial started (indiscernible). 

5 JUDGE TO MR. OSWALD 

6 Q. Now does that suggest that the Deckert situation 

7 gave rise to his prosecution? 

8 A. Your Honor, the actual prosecution of Mr. Scheerer 

9 occurred after this, so the judges that were involved 

10 Q. But doesn't prosecution start when the charges are 

11 lodged? 

12 A. The trial, what we're saying here is the court was 

13 the one that under the circumstances rendered the unfair 

14 decision. That occurred after 

15 

16 

17 

Q. 

A. 

Q. 

All right. 

-- the court 

I will grant you that the trial began and ended, 

18 it ended in June of '95 I believe. 

19 

20 

A. 

Q. 

That's correct. 

Started in November of '94. But courts don't hear 

21 cases that are not brought to them by prosecutors, do they? 

22 

23 

24 

25 

A 78 660 

A. 

Q. 

A. 

Q. 

016 

They do not. 

Even in Germany? 

They do not. 

All right. 
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1 A. But the issue here and what we are saying is it's 

2 the judges that were empaneled in Mr. Scheerer's case who were 

3 intimidated by what occurred to their brethren just several 

4 months before. That's the position that we're taking here. 

5 Now, there's no doubt that there are prosecutions and 

6 the prosecutions that have occurred are many. The Government has 

7 said that they found outrageous the figure that Dr. Nordbruch 

8 made to this Court, but we have independent documentary evidence 

9 that supports his proposition. Specifically, I point the Court 

10 to tab 11, which is at page 232, which describes the number of 

11 propaganda prosecutions that occurred in Germany from 1995 though 

12 1999. At the bottom of the page, this is from the German 

13 magazine Focus, August of 2000, in 1997 alone, this supports in 

14 fact, Dr. Nordbruch's statement, there were 10,257 --

15 Q. Well now wait a minute, are you looking at, this 

16 is my page. Is that the one you're looking at? 

17 A. It is, Your Honor. 

18 

19 

20 

21 

22 

23 

24 

25 

A 78 660 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

016 

Okay. Now where are you getting your number? 

Number 4. 

Fourth chart? 

Yes, Your Honor. 

Down at the bottom of the page? 

Correct. 

Okay. There were 10,257 -

These are propaganda offenses. 

371 



jkm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Q. 

A. 

Q. 

How do we know that? 

Well, at the top it says (indiscernible) 

All right, sir. I don't speak German. 

A. And there's a translation at page 230 which 

describes exactly what that says. 

Q. Okay. 

A. And between, just as an example, in 1997 there 

were over 10,000 prosecutions. 

Q. 

A. 

How many of them were successful? 

It doesn't say that and that's not the point. The 

11 point is that the Government stated that they believed that Dr. 

12 Nordbruch's statement on this issue was not believable under the 

13 circumstances, and I just proffer independent evidence to 

14 support--

15 MR. DOOLITTLE TO JUDGE 

16 

17 

18 

19 

20 

21 

Q. His testimony as 15,000 political prisoners, that 

was his testimony. This--

A. I remember that, I wrote it down, Mr. Doolittle. 

MR. OSWALD TO JUDGE 

Q. 

A. 

Now --

So the position you or at least the good doctor is 

22 taking is that if you're prosecuted under those sections of the 

23 law and you're convicted you've become a political prisoner. 

24 Q. Your Honor, if it's a pure speech crime. If one 

25 is prosecuted for pure speech 
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1 

2 

3 

A. 

Q. 

A. 

All right. Well apparently -

then under the circumstances 

then, obviously the State Department is using a 

4 different definition, would you agree? Since in their Country 

5 Report which you made part of the record they say there are no 

6 reports of political prisoners. They obviously haven't talked to 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Dr. Nordbruch. 

Q. Your Honor, there are again, I'm sure this Court 

is replete with examples where the State Department does not for 

a number of different reasons correctly represent what is going 

on in certain countries. 

A. But it is the State Department reports that this 

Court is obliged by BIA precedent decision to give deference to. 

Q. To give consideration to. 

A. Deference. 

"considerable deference." 

Those reports are entitled to 

Q. And if there is no contrary evidence on the 

record, Your Honor, and in this case there is abundant contrary 

19 evidence. We have indeed an expert who is on the ground in 

20 writing about what's going on in Germany right now. We have 

21 independent documentary evidence from Germany's own magazines 

22 

23 

24 

25 

is 

A. 

Q. 

A. 

A 78 660 016 

What we --

-- describe what's going on. So what we're saying 

We have his personal opinion as to whether those 
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1 

2 

3 

4 

5 

6 

persons are properly classified as "political prisoners." 

Q. The issue, Your Honor, is he may see it that way. 

The point for the Court is that there is some support for his 

testimony. 

A. Only if you assume that prosecution under that 

section of the law makes you a political prisoner. Now if you 

7 want to argue 

8 Q. That's correct. 

9 A. -- that there are X number of prosecutions, then 

10 you have some evidence to support it. 

11 Q. He is taking the position under the circumstances 

12 clearly that the prosecutions that are occurring under the 

13 statute itself for speech crimes are political prosecutions and 

14 any individuals --

15 

16 

17 

18 

19 Now--

20 

21 

22 

23 prisoners. 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I --

-- who are prosecuted under that 

I fully understand that that --

-- are in fact therefore political prisoners. 

is his personal opinion. 

The point 

In his judgment they constitute political 

The point is that I want to make for the Court is 

25 this. That at least the Government said that those facts were 
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1 outrageous. What we're saying is that there are facts that 

2 support at least a reasonable, that is a reasonable 

3 interpretation in his mind. He's not factually inaccurate. Now 

4 

5 

6 

this Court may draw another conclusion -

A. All right. 

Q. -- and that's of course within its purview. 

7 raise it only as a rebuttal point on bias. 

8 MR. DOOLITTLE TO JUDGE 

I 

9 Q. Judge, if you'd let him think a second, I would 

10 like to make one point clear to clarify something that I said 

11 earlier. I went back and reviewed my notes and counsel is 

12 correct that I misread my notes. I read argument as opposed to 

13 fact. Mr. Amelung did not say he received a fair trial. I want 

14 to make sure you were clear that I was not trying to say Mr. 

15 Amelung stated from the witness stand that Mr. Scheerer received 

16 a fair trial. He stated the exact opposite. 

17 

18 

19 

20 

A. Thank you, Mr. Doolittle. 

JUDGE TO MR. OSWALD 

Q. 

A. 

Go ahead, Mr. Oswald. 

Your Honor, it's simply Mr. Scheerer's position, 

21 the Government has said that it's not for this Court to second 

22 guess the appellate court in Germany under the circumstances. 

23 What we're saying is it is for this Court. And Matter of S-M-P-

24 states exactly that. That there are circumstances under which, 

25 if certain facts apply, that in court, an Immigration court is 
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1 competent to render a determination about whether a foreign 

2 prosecution is persecution. And under the circumstance not every 

3 statute under which a foreign government proceedings is going to 

4 be recognized as a valid prosecution in this country. So it's 

5 important for the Court to understand that Matter of S-M-P-

6 dictates that this Court go through that factual analysis to make 

7 a determination based on the facts of whether or not under the 

8 circumstances there has been a fair prosecution. 

9 Furthermore, Matter of S-M-P- specifically states along 

10 with Matter of Chang that there are a number of factors that the 

11 court should look at. It is not a test where each of these 

12 factors must be in place, but in fact if the court can look at 

13 any of these factors and make that determination. So it's 

14 important for the Court to understand that if any of these are 

15 the case then that would be enough, and certainly if this Court 

16 were to find what went on was a prosecution for pure speech. 

17 The Government made an argument about misstatements. 

18 Whether or not under the circumstances, and drew an analogy that 

19 somehow there is a analog in the United States for what's 

20 occurred here, and it's our position that in fact that is false. 

21 Number one, there are the traditionally recognized exceptions to 

22 free speech which I have already reviewed with the Court. The 

23 fighting words exception and the imminent danger exception both 

24 require that the unlawful conduct be imminent. Immediately 

25 after. So the issue or the analogy to an individual going into a 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

movie theater and yelling fire is inappropriate, given the fact 

that the conduct in this case certainly wasn't imminent. It 

wasn't close in time to the actual publication of the material. 

Furthermore there is simply nothing on the record at all that 

there was in fact any violence that occurred as a result of the 

conduct itself. So under the circumstances none of the 

exceptions to our First Amendment free speech protection would 

apply in this case 

Q. Let me ask you this --

A. that is our position. 

Q. Do you recognize the possibility in this country 

if someone, depending on local jurisdiction of course, that being 

prosecuted for something we might roughly term inciting to riot? 

A. 

Q. 

Yes. 

Do you think it's possible to prosecute somebody 

16 who (indiscernible) --

17 A. If it's imminent. There's an immanency 

18 requirement. That's the important, and the courts have been 

19 clear about that. 

20 

21 

22 

23 

Q. Let me finish, Mr. Oswald. Is it possible to 

prosecute somebody for attempting to incite to riot? 

A. Only if it were imminent. 

Q. The definition of an attempt is something that 

24 fails. In other words if somebody got out on the street corner 

25 and stood on their soapbox and did their dead level best to 

A 78 660 016 377 



jkm 

1 incite violence, but everybody listened to him and decided that I 

2 don't think I want to do that so they walked away. Do you think 

3 you could 

4 A. I'm not ready to concede that. I'm not sure there 

5 is an attempt that any state would recognize necessarily. I 

6 don't know the answer to that question. But I'm not ready to 

7 concede that an attempted incitement to riot would be a criminal 

8 violation under any state's penal code. I just don't know the 

9 answer to that. 

10 

11 

Q. 

A. 

Okay. All right. Go ahead. 

But our position here is that there is an 

12 immanency requirement in the Constitution on those two exceptions 

13 and neither one of those would apply to this case. That's 

14 particularly important and particularly salient when the speech 

15 itself is political in nature. Now, the Government has made some 

16 reference to the peaceful verbiage in both Matter of S-M-P- and 

17 in Matter of Chang. 

18 MR. DOOLITTLE TO JUDGE 

19 Q. That's an incorrect statement. I referenced the 

20 case, I was distinguishing on the facts the case of --

21 

22 

A. 

Q. 

Perrovic. 

Perrovic. That's completely --

23 JUDGE TO MR. OSWALD 

24 

25 

Q. 

Oswald. 
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1 A. And it is correct, Your Honor, that the -- thank 

2 you for correcting me. Matter of Perrovic does say that it does 

3 not permit the prohibition and punishment of peaceful political 

4 expression and activity. Here again there simply is no evidence 

5 on the record that there was any violence that alleged, and there 

6 is no reference to violence at all in the verdict. Dr. Amelung 

7 specifically stated that both in testimony and he has 

8 specifically stated in his report itself, and the verdict itself 

9 does corroborate that. 

10 So in this case none of the recognized exceptions to 

11 the First Amendment free speech rights would apply, and it is our 

12 position that under the circumstances then, there is simply no 

13 analog in the United States for this kind of conduct. Nor could 

14 there be. 

15 The last issue is the issue of --

16 Q. Well let me ask you another question. You have 

17 repeatedly made reference to this as political and talked in 

18 terms of political speech and so forth. Just here in the past 

19 few seconds you made some references, particularly true if the 

20 speech is political, or words to that effect. But now you've got 

21 Dr. Nordbruch going to some lengths to assert that revisionists, 

22 or so called, are neither a political movement, a political 

23 party, or a political philosophy, and your own client's advanced 

24 the proposition that he got into this thing with no thought 

25 whatever to any political ramifications, that he was only a 
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1 scientist interested in testing an hypothesis that was discovered 

2 in the work of the u.s. engineer. So what is your position, that 

3 your client was acting out of political conviction and just as 

4 you said at the outset of your summation here today, your client 

5 had deeply held beliefs? Are we talking about somebody who's 

6 been trying to advance some kind of political position or 

7 somebody who is nothing more than a scientist engaged in 

8 legitimate research, so take your pick. 

9 A. Well, Your Honor, it's both. The Court in it's 

10 last ruling before we adjourned, if you remember, I specifically 

11 made this point as assertively as I could, that in fact the 

12 individual's underlying motivation is important because, or at 

13 least what the court believes is the underlying motivations of 

14 the individual. In this case, Your Honor, the court was very 

15 

16 

17 

18 

19 

20 

clear in what it believed the underlying motivations to be and in 

the verdict itself, I'll read you a section from that. 

Q. Well I'm not sure you need to go to German verdict 

in order to answer the question that I pose to you. 

A. 

Q. 

Well --

Cause I'm trying to find out what your position 

21 is. 

22 A. Your Honor, our position is that when Mr. Scheerer 

23 initially looked into it, when he reviewed the Leuchter report, 

24 what he was interested in was this as an issue for him of both 

25 science and policy. It was his opinion that Germany at the time 
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1 and still today has not ascended to its rightful position as a 

2 world power. It has no representation at the U.N .. Germany is 

3 not an official language as recognized within the E.U .. Germany 

4 in general is not given the opportunity in general to participate 

5 in international military actions. These are all issues that are 

6 important and are part of the stigma that is in the German 

7 constitution today. So in looking at this what he was doing was 

8 to determine whether or not there was a factual basis for the 

9 stigma that what occurred during World War Two, or at least to 

10 the extent to which it occurred, there was a factual basis for 

11 that. And so he reviewed the report, saw that there were 

12 concerns that he had with the Leuchter report and then went out 

13 as a scientist, either to confirm the findings of the report 

14 itself, or, quite frankly, to refute them. Whatever occurred. 

15 And he went about it in a scientific fashion. So the report that 

16 he produced was a purely scientific report. His motivations in 

17 reviewing the Leuchter report initially were because he had some 

18 concerns about how Germany was being viewed on the world scene. 

19 And I made that very clear in my proffer that I made at the close 

20 of the court last time. 

21 So it's our position that it is both. It is both the 

22 fact that at least initially, his motivation in pursuing this was 

23 the fact that he was concerned about Germany's place in the 

24 world. But secondly, it's also important to look at what the 

25 German court said. This is at page 67. 
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5 

it is a 

Q. Their page 67 or 

A. This is our page 

translation of page 115 

Q. Okay, go ahead. 

A. Although Remer's 

our page 67? 

67. It is Exhibit 4, tab 1. And 

of the original. 

preface and epilogue do not 

6 expressly accuse the Jews of having invented the accounts on the 

7 Holocaust, particularly to gain political and material 

8 advantages, in the eyes of this court the purpose of the Remer 

9 version of the expert report is nevertheless to suggest that 

10 this, and hence to stir up hostile emotions against the Jews. 

11 Provided the claims of the expert report are correct, this arises 

12 from the fact that the reader do, among other things, to 

13 (indiscernible) statements and attitude, was forced to the 

14 conclusion that the surviving Jews as the most important 

15 witnesses of the event, the bereaved, as those who are directly 

16 effected, the Jewish scholars, must have consciously forged the 

17 accounts on the Holocaust. This conclusion was intended, is 

18 demonstrated by the quoted publications of the Remer circle and 

19 the accused in which the Jews are again and again accused of 

20 gigantic lie regarding the Holocaust. 

21 So the court in its own verdict said that they looked 

22 at this and they believed that they were ascribing a particular 

23 bent to Mr. Scheerer. So not only do we have Mr. Scheerer when 

24 he initially looked into this, have some concerns about Germany's 

25 place in the world, about how the constitution impinged on 
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1 Germany's ability to rise to that level. The court specifically 

2 found that that was what was motivating him. So in their 

3 prosecution they held exactly that. So I think it's important 

4 

5 

6 

7 

8 

for the Court to recognize that. 

Q. All right. Go ahead, sir. 

A. Thank you, Your Honor. 

MR. DOOLITTLE TO JUDGE 

Q. Judge, I don't think that's accurate. You can 

9 gauge for yourself, I don't believe that paragraph states. If 

10 you read the first sentence, I mean 

11 A. Well he did accurately quote it. Would you agree? 

12 The words he read are on the page. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. That's correct. 

A. All right. Then what you're talking about is you 

disagree with his conclusion as to what it means. 

Q. Okay. 

MR. OSWALD TO JUDGE 

Q. Your Honor, finally I point out to the Court that 

the Government's argument on false statements is simply 

inapposite. While it is true that an individual can be found 

liable both under 18 U.S.C. Section 1001 or for perjury in 

22 general, both of those crimes are specific intent crimes. It 

23 requires the individual to have the intent to make a false 

24 statement under oath at the time of either the submission to the 

25 court or the testimony. In this case what's fundamentally 
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1 lacking here is the court's ability, or allowing of Mr. Scheerer 

2 to actually describe what his intent was at the time through the 

3 report. Again, if he was incapable of demonstrating the truth of 

4 

5 

6 

7 

'8 

9 

what it was, or at least what he believed to be true at the time 

in the report itself, how could he properly defend himself on 

what his intent was in preparing the report. 

Q. If I remember correctly you've already said, and 

you seem to be reiterating by implication your position that if 

the truth of the report can be established, then ipso facto that 

10 removes any harmful motive. Is that correct? 

11 A. What I'm saying, Your Honor, is that if this is 

12 science that is correct, in preparing scientific work, one as a 

13 matter of law, that is pure free speech and one simply could not 

14 have an improper motive under our current recognition of what 

15 free speech is. 

16 Q. Well again, you're not answering my question, Mr. 

17 Oswald. Is it your position that if a portion of, and I'm 

18 predicating this question on the realization that the German 

19 court saw the document, the Remer version as the document, not 

20 the initial hygienic, scientific report to which I think you make 

21 most common reference. In other words if we have parts one, two, 

22 and three, that's what the German court was looking at. And 

23 we've been over this before. Your position is that if part two 

24 

25 

is scientifically hygienic then there's no liability. 

A. That is our position. 
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2 

3 
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5 

6 

7 

8 

9 

10 

Q. Okay. But it is a fact, is it not, that the 

German court was looking at parts one, two, and three as a whole? 

As a totality? 

A. That's correct. 

Q. All right. That's the document that they 

predicated their liability upon. Not the hygienic part two. 

A. But like a house, Your Honor, with a foundation, a 

structure, and a roof --

Q. 

A. 

All right. 

-- if the structure is incomplete or is somehow 

11 poorly constructed, the roof falls in. What we're saying is in 

12 this case is if he had, the scientific conclusions to which he 

13 came, if he had a belief under the circumstances in their truth 

14 and that is why he published those, he simply could not under a 

15 

16 

statute 

Q. That's not an answer to my question, Mr. Oswald. 

17 Do you take the position that as long as the "scientific portion" 

18 is arguably true, that that information cannot be utilized for 

19 malign motives? 

20 

21 

A. 

Q. 

Yes. 

As for example, again to draw an extreme example, 

22 in other words someone with accurate knowledge of how to build an 

23 atom bomb can't misuse it. Cannot have the motivation to turn it 

24 

25 

over to Saddam Hussein? 

A. That's a terribly fallacious example, Your Honor. 
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1 

2 

3 

Q. 

A. 

Q. 

I know it's an extreme example 

And I'm not going to 

But if you surround, if you take something that is 

4 factually accurate and you surround it with maligned motives, it 

5 may still be actionable, may it not? 

6 A. Your Honor, the pure scientific speech can never 

7 be actionable. Period. That is our position. 

8 Q. If you surround it, sir, with malign wrappings, 

9 that is the question. We're not talking about the core, the 

10 nucleus in there, we're talking about the maligned purposes that 

11 surround it. 

12 A. I'm not sure what the Court is referencing, but in 

13 this country there simply is not a scientist who is published 

14 that would be prosecuted for the publishing of scientific works 

15 that were found to be true. Period. And it's our position that 

16 no matter how there court there couched it, that his inability to 

17 demonstrate that because it was pure speech, and his inability to 

18 demonstrate as such, that that in and of itself was an improper 

19 prosecution. One could not be found to have violated any law 

20 under natural law or Constitutional precepts on free speech for 

21 publishing scientifically accurate material. I emphatically 

22 believe that. That is our position. 

23 Q. If the court finds, again, if you've got three 

24 parts and the court finds that part B, part one, is 

25 scientifically hygienic but part one and part three are quite 
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2 

3 
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9 

10 

actionable. They are inciteful, they're clear violations, and if 

you find that the party who wrote the hygienic portion in the 

middle was nevertheless complicit in the production of one and 

three, would they not still be prosecutable? 

A. But again, I want to point the Court to what the 

German court said itself. Although Remer's preface and epilogue 

do not expressly accuse the Jews of having invented the accounts 

on the Holocaust, particularly gain political and material 

advantage, in the eyes of the court the purpose of the Remer 

version of the expert report is nevertheless to suggest this, and 

11 hence to stir up hostile emotions against the Jews. To suggest 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

this. 

Q. That's what they say in that one particular 

location, but they go through a whole extensive analysis of all 

the evidence and reach the conclusion, do they not, that the 

document in it's totality -- well first of all, they conclude 

that your client was part and parcel of the production of the 

whole thing, not just the middle. 

A. Well, the point it, Your Honor, the difference 

here that I want to draw for the Court which is very important. 

It's in particular in reference to the Court's atom bomb example. 

22 Is that that's not pure political speech. What we're saying here 

23 is that Mr. Scheerer's position is that if, as he has said here, 

24 he is not denying that there were atrocities that occurred during 

25 World War Two, they did. He is not denying that Jews were not, 
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1 that the German government did not commit genocide on Jewish 

2 people during World War Two. He admits that. He admitted that 

3 from the stand. All he is saying is that at least some of the 

4 facts that surround the numbers of individuals are inaccurate, 

5 and therefpre it doesn't excuse the Germans at all. It doesn't 

6 excuse the Germans that it's 300,000 as opposed to six million. 

7 It's atrocious conduct 

8 

9 

Q. 

A. 

Is that 

what he's saying is this. This is very 

10 important, is that if there is a recognition that in fact it is a 

11 lower number, it is his belief wrong or right that that somehow 

12 is going to allow Germany to shake off this stigma that it has. 

13 The stigma that is prohibiting it from ascending to its rightful 

14 place in world governance. That is his position, and --

15 

16 

17 

18 

Q. All right. You've stated that quite clearly. 

fully understand it, that that is what your position --

A. So this is pure political speech and what I'm 

saying to the Court is this. Is that examine the Court's own 

19 examples. An atom bomb is not pure political speech 

I 

20 Q. I wasn't asserting that it was by any stretch of 

21 the imagination. 

22 A. So this is what he is saying, is he is advocating 

23 for a change in the constitution to allow Germany to rise to that 

24 level. That's what his position is. So in light of that fact, 

25 because this is pure political speech it doesn't matter what it 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

is couched in. The speech itself is pure political speech and 

his inability to demonstrate the accuracy of his findings and 

therefore to draw the rational conclusion that might come from 

that, which was that in fact because it wasn't the way it was 

said at Auschwitz, maybe other facts that are under common 

understanding in Germany, maybe are also not accurate, at least 

in terms of numbers, that that would allow Germany to take a step 

that it is not heretofore unable to take. 

Q. You're repeating yourself now, Mr. Oswald. 

A. 

Q. 

All right. 

And you still haven't answered, at least as I 

understand it, the question I'm trying to pose however 

inartfully, and that is, it appears from a reading of the German 

verdict that the German court attributed responsibility to your 

client not simply for the hygienic "expert report," the 

scientific information, but they attributed to him as well 

culpability for the entirety of the Remer version. 

A. That's correct. 

19 Q. The epilogue and the prologue. I said that 

20 backwards. And my question in essence is this. If you have a 

21 

22 

23 

24 

25 

three part document, two parts of which are actionable and one 

part of which arguably is not, and you find culpability on the 

two that are deemed to be actionable and are not scientific, does 

it matter whether the scientific portion is accurate or not? 

A. It does. Because the ability to put forward 
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1 whether or not the information itself was in fact accurate 

2 demonstrates motive. How could an improper motive be imputed to 

3 somebody, and the court implicitly recognized this by not 

4 allowing it in. How could the proper motive be imputed to 

5 somebody who is speaking scientific truth? 

6 Q. Let me ask you this. Is it your position that in 

7 the prologue and the epilogue the only -- well first of all, this 

8 question. Did your client advance this same argument in 

9 Stuttgart as you're now advancing before this Court? Regarding 

10 his motivation and his hope to boost Germany in the eyes of the 

11 world, all that sort of business, was that his position, at least 

12 a portion of his defense? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. I don't know the answer to the Court's question. 

Q. All right. It would seem that his effort at 

defense covered every base that Dr. Amelung could possibly cover, 

with the exception of proof with regard to the truth of the 

report, which was excluded. So if he didn't I would surprised, 

given the thoroughness of both Dr. Amelung and the German court 

in their discussion of the entirety of the proceeding. But 

further, my reading of that verdict would suggest that the basis 

for the court's decision went far afield of simply the Remer 

version of the report. They assessed a huge number of other 

23 writings as well. In an attempt to determine not just what your 

24 client said his motives were but what the evidence indicated they 

25 in fact were. 
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A. But the point is that all of that falls, it 

doesn't matter what, when they try to ascribe motive to him, the 

point is if he puts it in evidence and if it is true, then all of 

that is irrelevant. What matters is the truth of the scientific 

study and that was what he was denied the opportunity to do. So 

the point is under the circumstances that that inhibited his 

ability to put on a fair trial. That imposition of that rule, 

that one exception as Dr. Amelung says, that one exception in 

Holocaust denial trials, his inability to put that forward and 

that one kind of case demonstrates the motive on the part of the 

11 court. Their unwillingness to properly consider all of the 

12 evidence before them. So we believe that is one factor that this 

13 Court should consider. That's all. So we wanted to make sure 

14 that this Court recognized that in rebuttal to the 

15 Government's 

16 

17 

18 

19 

20 

Q. All right. 

A. -- position. Just one other item if I may. 

MR. SCHEERER TO MR. OSWALD 

Q. 

A. 

(Indiscernible.) 

Make it quick. Make it quick. 

21 JUDGE FOR THE RECORD 

22 We'll be off the record a moment. 

23 (OFF THE RECORD) 

24 

25 JUDGE FOR THE RECORD 
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1 We're back on the record. 

2 JUDGE TO MR. OSWALD 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. Go ahead, Mr. Oswald. 

A. Your Honor, the last point I'd like to make is the 

fact that the court in its own words discusses why they would not 

admit any evidence of the truth of Mr. Scheerer's report. Did 

not afford him the opportunity to make a case that in fact there 

was truth in his report. They say again on page 115 of the 

original, which is page 67, Exhibit 4, tab 1. 

Q. Go ahead. 

A. Provided that the claims of the expert report are 

12 correct 

13 MR. DOOLITTLE TO MR. OSWALD 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. I'm sorry, where are you located on this page? 

JUDGE TO MR. DOOLITTLE 

Q. He's reading that same paragraph he quoted before, 

Mr. Doolittle. 

A. Okay. 

MR. OSWALD TO JUDGE 

Q. -- are correct, this arise from the fact the 

reader do among other things to (indiscernible) statements and 

attitude, was forced to the conclusion that the surviving Jews as 

the most important witnesses of the event, the bereaved as those 

who are directly affected, and the Jewish scholars must have 

consciously forged the accounts on the Holocaust. There is no 

A 78 660 016 392 



jkm 

1 clearer expression of the import that the court gave to Dr. 

2 Scheerer's report, to Mr. Scheerer's report. What they said 

3 under the circumstances is that they simply could not allow him 

4 to demonstrate its truth because it would potentially call into 

5 question other, would call these people, their credibility into 

6 question and possibly call into question other facts about the 

7 Holocaust. So no clearer expression of the court's intention in 

8 this case, it's contained right here on page 115 of the original. 

9 This is why they would not allow him to put in any evidence of 

10 the truth of the report itself. What they state here is very 

11 important, because if they had, is what was in the prologue or 

12 epilogue necessarily actionable? No. What it says is that 

13 you're forced to the conclusion that the surviving witnesses, in 

14 this case they say Jews, as the most important witnesses of the 

15 event, and the bereaved as those who are directly affected, and 

16 the Jewish scholars must have consciously forged the accounts on 

17 the Holocaust. That in and of itself is why the court will not 

18 allow him to put in evidence. It shows that had he been given 

19 the opportunity to put in evidence and in fact been able to at 

20 least show, if he had been able to show that it was correct, that 

21 there would have been far reaching consequences to that and the 

22 court decided this we cannot do. So. We believe that's --

23 Q. I understand that to be your interpretation. 

24 That's not what it says. 

25 A. My interpretation of that --
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Q 

A. 

Q. 

Yes. 

-- is that --

The preface to that does not say we are now going 

to explain why we will not allow this evidence in -

A. Oh no. 

Q. Okay. 

A. As a practical matter, what the court is going to 

say, now let me tell you why we --

Q. Because in fact that's their explanation of why 

10 they conclude that it's being advanced as correct by Remer and 

11 his people. 

12 A. It's our position it's a reasonable inference from 

13 the plain text. 

14 Q. All right, I understand. I just wanted to clarify 

15 for the record that in the context in which that statement was 

16 quoted, that's not what they're saying. They're not saying that 

17 this is our discussion of the proffered evidence and why we're 

18 not going to allow it in. 

19 A. Absolutely not. 

Okay. 20 

21 

Q. 

A. That's why I quoted it directly from the 

22 provision, but what we say is that this Court can then draw a 

23 reasonable inference as to why under the circumstance they would 

24 not allow that testimony, and that is based, reasonably, on Dr. 

25 Amelung's testimony as to why they would not allow the evidence 
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1 in. And in light of that his own conclusion that in fact, under 

2 the circumstance, Mr. Scheerer was not afforded the opportunity 

3 of mounting an effective defense. For those reasons and the 

4 other reasons that we've cited, we ask the Court to find for 

5 asylum and for withholding of removal for Mr. Scheerer. 

6 

7 

8 

Q. All right. Thank you, sir. 

(OFF THE RECORD) 

(ON THE RECORD) 

9 JUDGE FOR THE RECORD 

10 Matter of Scheerer, A 78 660 016. 

11 JUDGE TO MR. DOOLITTLE 

12 Q. Mr. Doolittle, you have anything further you want 

13 to say? 

14 A. The only thing I would add, Judge, is on two 

15 specific points that were raised by counsel quite a bit in his 

16 last response to the Court. Basically, if you listen to what he 

17 says, is that the scientific report in and of itself is clean. 

18 Is hygienic or whatever words we've been throwing around. I'm 

19 not a master of the language. And I think he wants you to 

20 believe that it was based on the prologue and the epilogue is the 

21 reason that Mr. Scheerer was put before the criminal court in 

22 Germany. Frankly if you look at the scientific report itself, 

23 although the court even tells you in their decision that they 

24 took the totality of the circumstances to include everything into 

25 account when they made their decision, if you look at the 
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1 scientific report, I'm not a scientist, however, I would assert 

2 it's reasonable to believe that people out there that had family 

3 that was affected by what happened at Auschwitz would find it to 

4 be offensive that this scientist, Mr. Scheerer, would have come 

5 to the conclusion and did the analysis the way that he did. And 

6 the reason why I say that is simply the fact that the world, 

7 Germany, the trial court, the appellate court, everybody in this 

8 room knows that the Holocaust did take place and that were some 

9 atrocities at Auschwitz. And whether he wants to believe that or 

10 not, that's what the world and his country believe. 

11 The final thing I would say is that there's been a lot 

12 of discussion just over the 15, 20 minutes regarding the fact 

13 that, as Mr. Oswald would say, the German court did not allow Mr. 

14 Scheerer the opportunity to tell his why, why he wrote it, and 

15 they wouldn't get into that matter. Well, as in some cases, I'm 

16 just offering this up there for food for thought and a possible 

17 reason why, is that it's clear by the evidentiary, the procedural 

18 rule regarding the inclusion of evidence, that the court is able 

19 to take what we call here judicial notice of certain facts, and 

20 it's very reasonable to believe, and I think that if you did the 

21 further research, it's very easy to believe that that German 

22 court determined that it was a fact that people were gassed at 

23 Auschwitz. That is very reasonable for them to believe because, 

24 if I'm not mistaken, Judge, counsel, that the German government 

25 has made it a part of their 
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1 

2 

3 

4 

MR. SCHEERER TO MR. OSWALD 

Q. (Indiscernible.) 

MR. DOOLITTLE TO JUDGE 

Q. -- of their law that, there I believe a flat out 

5 statement that the Holocaust did occur. And so what I'm saying 

6 to you is this could be one of those instances where the court, 

7 could be, don't know if this is the reason, but could be an 

8 instance where the trial court in Germany said, you know, what 

9 happened at Auschwitz, we have evidence, we have facts, we have 

10 determined that people were gassed there. We don't have to hit 

11 

-12 

13 

14 

15 

16 

17 

18 

19 

that issue. They made the judicial notice determination that it 

was a fact that people were gassed there, and that's why they 

didn't get into it. 

A. Let me make a technical point here on terminology. 

I believe I've used the term judicial notice as well, Mr. 

Doolittle. I'm not sure that's an apt analogy. Judicial notice 

is a technique by which the court can accept as established fact 

that which, of whatever the particular matter may be and thereby 

preclude either party, or more specifically the moving party from 

20 having to establish it in evidence. It's not necessary for 

21 someone who's advancing the cause to prove that the earth is not 

22 flat but round. Or that two and two is equal to four. What 

23 we're talking about here might better be termed an irrebuttable 

24 presumption. 

25 Q. I would agree with you. 
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1 A. Because that establishes as a fact that which it 

2 is not permitted for the other side --

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

To 

(indiscernible) evidence to contest. 

That's correct. 

So I think the terminology here would be better, 

7 the argument you're making is that the German system has 

8 established an irrebuttable presumption on this. 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

I think that's (indiscernible) . 

Is that what you're getting at? 

Yes, Judge, I --

All right. Anything else? 

No, not from me. 

14 JUDGE TO MR. OSWALD 

15 

16 

Q. 

A. 

Mr. Oswald, anything further? 

Just one point, Your Honor. The issue is not 

17 whether some individuals would take offense, as the Government 

18 would have the standard this Court use, by Mr. Scheerer's 

19 writings. The issue is whether or not under the circumstances it 

20 falls within an exception to the free speech right. If it were 

21 an offense standard as the Government has just proffered then 

22 many of the writings that we see everyday would be precluded from 

23 our view. So it is in fact whether or not under the 

24 circumstances there is an exception under the Constitution that 

25 would apply. 
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1 Q. By the way, Mr. Oswald, do you have any BIA cases 

2 or 11th Circuit cases which address this pure speech rule that 

3 you're advancing? Or are you relying solely upon the ones you've 

4 already cited? 

5 A. One moment, Your Honor. 

6 Q. And in particular, let's see. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. Your Honor, the cases that I'd like the Court to 

reference are Perrovic v. INS, which we've already given the cite 

to. 

given me 

sp.) --

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, you've already given me that. You've already 

Also --

-- Yang. v. Carroll. 

Also Ube v., Ubau Marenco v. INS, U-B-A- (phonetic 

Yes, sir, is that an 11th Circuit case? 

It is not, Your Honor. It's a 9th Circuit case. 

My question is do you have any 11th Circuit or BIA 

19 decisions on that particular aspect of your argument? You were 

20 relying essentially on Yang for this proposition that any 

21 infringement on free speech is per se persecutorial. If it's 

22 political speech and it's, as you term it, pure speech, then it's 

23 per se persecutorial to infringe it. You cited Yang and I don't 

24 believe you've cited any kind of BIA decision that is in line 

25 with that or any 11th Circuit case. 

A 78 660 016 399 



j~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

I have not, Your Honor. 

Well I want to just make sure that you agree that 

you have not and if you do have it that you do let me know about 

it. 

A. So in sum, it's not the issue of whether or not 

someone takes offense of his writings. It is whether or not 

under the circumstances it is pure speech, and it is our position 

that under the circumstances any kind of politically motivated 

speech which is in fact pure speech, as I'd like to point the 

Court, although not an 11th Circuit opinion admittedly, the 9th 

Circuit's proclamation in Ube, Ubu, U-B-A-U, Marenco v. INS, 67 

F.3d 750 at page 758, where the court found that the individual 

could not be, where they were prosecuted for their outspokenness 

against the communist system, that under the circumstances that 

individual was engaging in speech and could not be prosecuted for 

that, and that that prosecution for that kind of speech rose to 

the level of persecution. 

So under the circumstances it is our position as I 

said, just in sum, that here we have a case of pure political 

speech on Mr. Scheerer's behalf. That in and of itself is 

21 enough. There cannot be a prosecution for that unless there is 

22 an exception under our First Amendment here. That's the only 

23 situation in which we would apply U.S. Constitutional precepts to 

24 a foreign prosecution is when it deals with a situation of pure 

25 political speech. Furthermore, the process was flawed, both in 
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1 terms of how the prosecution occurred, the fact that it was 

2 politically motivated, coming on the heels of the Deckert 

3 decision, the fact that Mr. Scheerer was ineligible to submit 

4 evidence in his own defense to show the truth of his allegations. 

5 That coupled with the fact that the trial itself, his inability 

6 to submit that evidence with the court using this carved out, as 

7 the court has said, irrebuttable presumption precluding that kind 

8 of evidence. And finally Dr. Amelung's testimony on the fact 

9 that the sentence in this case was out of the ordinary and 

10 greater than what would have been expected. For those reasons we 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

take the position that the Court should find, again, asylum. And 

grant that in his case. We have demonstrated enough evidence, 

maybe not to the withholding level, although we believe that we 

have, we have met that level, but we certainly believe that we 

have met the level necessary for asylum in this Court's grant. 

Q. All right. 

JUDGE TO COUNSEL 

Q. Thank you, gentlemen. 

JUDGE TO MR. OSWALD 

Q. You have previously indicated earlier today, Mr. 

Oswald, that you wanted the opportunity to brief the motion to 

22 pretermit which has been lodged by the Service. And I'm going to 

23 give you that opportunity. 

24 

25 

A. 

Q. 

A 78 660 016 
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401 



j~ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

want any submissions of last minute evidence, that, whoops, I 

just came across this or whatever, but you can brief that issue. 

And Mr. Doolittle, of course, if he can find anything to support 

his position can do the same. 

JUDGE TO COUNSEL 

Q. And I want those briefs filed not later than -

JUDGE FOR THE RECORD 

We'll be off the record a moment. 

(OFF THE RECORD) 

(ON THE RECORD) 

JUDGE FOR THE RECORD 

We're back on the record. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, see that any brief that you wish to 

file on the merits of your motion be submitted and in the hands 

of the Court and opposing counsel not later than the 5th of 

April. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, you do the same with a deadline of one 

week later on the 12th. 

JUDGE FOR THE RECORD 

We'll put this matter over until April 30th at 1 

o'clock for Court's ruling on all pending matters. 

JUDGE TO MR. OSWALD 

Q. And, Mr. Oswald, I'll give you a written notice to 

A 78 660 016 402 



j~ 

1 

2 

3 

4 

5 

6 

7 

that effect with the indication on the face of it that you may 

appear telephonically. I know that you're in Washington, your 

client's in Alabama. If you want to set him up on a conference 

call so he doesn't have to go to your office or here to the 

courtroom you can do that. 

A. I understand, Your Honor. 

Q. It's your responsibility to make whatever 

8 arrangement that is. Essentially we're dealing with the legal 

9 issues and of course no testimony will be taken. So it's not 

10 actually essential that he be involved. 

11 A. Assuming that we choose that route procedurally, 

12 whom should we contact at the court about a hook up at 1 o'clock? 

13 

14 

15 

16 

Q. 

your office. 

A. 

Q. 

Well I'm assuming that you'd conference him in at 

Correct. 

In other words I'll call you and you have him 

17 available through your system. We're not going to conference him 

18 in through here. 

19 

20 

A. 

Q. 

I understand. 

And I'll provide you with the usual notice and 

21 statement of limitation on discretionary relief for any failure 

22 of appearance. Do you waive any formal statement by the Court 

23 

24 

25 

directly to your client at this time regarding the contents of 

these two documents? 

A. I do, Your Honor. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q. Does your client continue to reside in Gurley, 

Alabama at 112 Middle Road? 

MR. SCHEERER TO JUDGE 

Q. I do indeed. 

A. All right. Just remember your obligation to 

notify the Court if there's any change in that address. 

JUDGE TO COUNSEL 

Q. Gentlemen, do either of you know of anything 

further for the record at this point? 

A. (Mr. Oswald) One last matter for the record, Your 

Honor. 

JUDGE TO MR. OSWALD 

Q. Go ahead. 

A. Can we stipulate to the fact that District Counsel 

15 will fax me the copy of their brief on April 5th to my fax 

16 number, 202-261-2835? 

17 

18 

Q. Well you can give him that privately. 

instructed him to have it in your hands by that date. 

19 gets it there is up to him. 

20 MR. DOOLITTLE TO JUDGE 

I've 

How he 

21 Q. In the 50 pounds of documents that Mr. Oswald 

22 submitted, Judge, I have a feeling there's a fax number. I'll 

23 

24 

25 

make sure that he gets it. 

A. That's between the two of you. 

MR. OSWALD TO JUDGE 

A 78 660 016 404 



j krn 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Thank you, Your Honor. 

JUDGE TO COUNSEL 

Q. Anything further? 

A. (Mr. Oswald) Nothing further. 

A. (Mr. Doolittle) Nothing, Judge. 

JUDGE FOR THE RECORD 

All right. We'll close the record for today. 

HEARING CONTINUED 
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1 JUDGE FOR THE RECORD 

2 This is the United States Immigration Court in 

3 (indiscernible) Atlanta, Georgia. Judge G. Mackenzie Rast 

4 presiding. The date is the 30th of April, 2002. The following 

5 is the record in the matter of Germar Scheerer, file A 78 660 

6 016. By prior arrangement with the Court both respondent and his 

7 counsel of record, R. Scott Oswald, Esquire are present 

8 telephonically. And present here on behalf of the Service is its 

9 counsel, John Doolittle, Esquire. Proceedings will be in 

10 English. 

11 This matter was previously before the Court for receipt 

12 of testimony and other evidence, and it was put over until this 

13 time so that the Court might review that evidence and come to 

14 some conclusion with regard to, first of all, the outstanding 

15 motion that Mr. Doolittle has submitted, seeking pretermission of 

16 the claim for relief here. And of course, second, a decision 

17 with regard to the claim itself. 

18 The Court did not put the matter over with the 

19 expectation that there, certainly not the expectation that there 

20 would be any further evidence presented, and indeed even with the 

21 expectation that there be any further presentation from counsel 

22 for either side. 

23 JUDGE TO MR. OSWALD 

24 Q. However just to cover the point, Mr. Oswald, is 

25 there anything that has transpired since our last consideration 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

of this matter that you find sufficiently compelling that you 

wish to make any kind of presentation to the Court? 

A. Nothing further, Your Honor, other than the 

objections and exceptions that we've already noted on the record. 

Q. All right. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, what about you? 

A. I have nothing else, Judge. 

Q. All right. 

JUDGE FOR THE RECORD 

Then the record is closed and it awaits only the 

rulings of the Court, and at this point we'll be off the record 

for a moment. 

JUDGE FOR THE RECORD 

(OFF THE RECORD) 

(ON THE RECORD) 

We're back now on the record. There's been 

consultation with the Court and counsel for both parties 

regarding how best to proceed from this point, and the Court has 

expressed some concern about holding both counsel present while 

the Court dictates a decision, given the size of the record and 

the necessity of making excursions into that record to be precise 

23 and accurate with regard to references to the record. And it's 

24 been decided in the course of this conference that the remedy 

25 will be that the Court will dictate the decision as available 
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1 time permits and then at a later hearing, that tape will be 

2 played for counsel for both parties. This will permit any party 

3 wishing to pursue an appeal to have the entirety of the decision 

4 available to them prior to the necessity of filing any notice 

5 regarding such an appeal. And then after the decision has been 

6 heard, then of course the parties can make their announcements 

7 for the record with regard to any reservation of appeal right and 

8 or any other matters that are appropriately considered at that 

9 time. JUDGE TO MR. OSWALD 

10 Q. First of all, Mr. Oswald, have I correctly stated 

11 the situation from your viewpoint? 

12 A. You have, Your Honor. 

13 JUDGE TO MR. DOOLITTLE 

14 Q. Mr. Doolittle? 

15 A. That's correct, Judge. 

16 JUDGE FOR THE RECORD 

17 All right. We'll put the matter over then to a time 

18 that's been declared mutually agreeable, and that is 3:30 on the 

19 afternoon of Wednesday, May 22nd. 

20 JUDGE TO MR. OSWALD 

21 Q. And, Mr. Oswald, I'll dispatch to you at your 

22 office address there a written notice for appearance at that time 

23 indicating that it will be telephonic. In the meantime, is your 

24 client still at 112 Middle Road in Gurley, Alabama? 

25 MR. SCHEERER TO JUDGE 
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4 

5 

6 

7 

8 

9 

Q. I am, Your Honor. 

A. All right, fine, sir. Remember that if you change 

that address you have an obligation to notify the Court promptly. 

Q. I (indiscernible). 

A. All right. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, do you know of anything further we 

need to put on the record at this moment? 

A. I don't, Judge. 

10 JUDGE TO MR. OSWALD 

11 

12 

13 

Q. 

A. 

Q. 

Mr. Oswald, forgive me. 

Nothing further. 

All right, fine. 

14 JUDGE FOR THE RECORD 

15 We'll close the record for today as far as any 

16 participation by the parties that are concerned, but the Court 

17 will between now and the next setting, be utilizing this 

18 electronic record for the dictation of the decision and order. 

19 And we'll be off the record at this point. 

20 HEARING CONTINUED 

21 

22 

23 

24 

25 
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18 

19 

20 

21 

22 

23 

24 

25 

MR. OSWALD TO MR. SCHEERER 

Q. Germar, are you with us? 

(OFF THE RECORD) 

(ON THE RECORD) 

MR. OSWALD TO MR. SCHEERER 

Q. ( Indiscernible. ) 

JUDGE FOR THE RECORD 

This is the United States Immigration Court in 

(indiscernible) Atlanta, Georgia. Judge G. Mackenzie Rast 

presiding. The date is the 3rd of June, 2003. The following is 

the record in the matter of Germar Scheerer, file A 78 660 016. 

By prearrangement with the Court respondent and his counsel of 

record, R. Scott Oswald, Esquire, are present telephonically. 

Present here representing the Government is its counsel, John 

Doolittle, Esquire. Proceedings will be in English. 

The purpose of these proceedings today is to make 

available to the parties the decision and order of the Court in 

this case. That has been recorded on different tapes and 

momentarily the intention of the Court is to discontinue this 

tape, transfer to the decision and order tapes and at the 

conclusion thereof, then come back to this tape for further 

proceedings. 

JUDGE TO COUNSEL 

Q. Gentlemen, do either of you wish to raise any 

objection to this procedure? 
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JUDGE TO MR. OSWALD 

Q. Mr. Oswald? 

A. No, Your Honor. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle? 

A. No, Judge. 

JUDGE FOR THE RECORD 

Very well. We will at this time discontinue this tape 

and transfer to the decision and order which has already been 

recorded and which will at this time be played for the benefit of 

counsel for both parties and for respondent. 

JUDGE RENDERS ORAL DECISION 

JUDGE FOR THE RECORD 

We're now back on the record. The decision and order 

of the Court contained on separate tapes which are numbered 

respectively eight and nine, and also designated as 

decision/order, number one and number 2, have been published to 

counsel for both parties and to respondent, who is likewise 

present telephonically. 

JUDGE TO MR. OSWALD 

Q. First of all, Mr. Oswald, when we initially began 

that process you expressed some difficulty in hearing accurately 

and clearly that which was stated by the Court in its decision 

and order. Various efforts were made here to manipulate the 

equipment so that we could maximize your ability to hear 
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1 accurately and clearly. Having now heard the decision/order, 

2 

3 
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20 

21 

22 
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24 

25 

what, if anything, do you wish to state for the record regarding 

your ability to hear and comprehend its contents? 

A. I said in my previous objection, Your Honor, that 

I did have difficulty hearing the decision at times and I did not 

hear at all the final two orders that the Court gave, so I'd ask 

the Court to reiterate those for me please. (Indiscernible.) 

Q. All right, I should state that hearing the tape 

here, there seemed to be no discrepancy between the early 

portions of the order and the latter portions, but the Court 

denied motion to pretermit, the Court denied the application for 

asylum, the Court denied the application for withholding of 

removal, either statutory or treaty, and the Court ordered 

removal to respondent's point of embarkation. 

A. I understand the Court's order. 

Q. Very well. You said your initial objection, that 

is not actually on the record. Do you want to state it for the 

record? 

A. I would, Your Honor. When we initially started 

this process, the Court was attempting to calibrate the equipment 

there that all of us hear. Although I appreciate the Court's 

indulgence, we did not hear certain portions of the opinion. 

There were points at which the Court's voice came in and out so 

my objection at the time was, and I stand on it now, is that we 

did not have a full opportunity to hear all of the opinion. The 
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1 Court decided to go forward nonetheless. We of course expected 

2 that with our objection still noted, and then we went forward and 

3 listened to the part of the opinion that we could. I appreciate 

4 the Court's reiterating its order so that we have that, and what 

5 I'd like to do is, again, renew my request to the Court to send 

6 me the tapes please, tapes I believe that they denied, the 

7 decision and order so we can have them transcribed. I'm happy to 

8 provide the Court with my Federal Express number for that 

9 purpose. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. First of all let me ask you, Mr. Oswald, to give 

us your best estimate of the percentage of the totality of the 

decision/order which you were able to hear and understand. 

A. It was certainly over 50 percent. I would say 

probably close to 80, but there were significant portions that I 

did not (indiscernible) did not hear. 

Q. All right. Counsel, what I will do is I will have 

the decision/order tapes duplicated and those will be dispatched 

to you, you may use them as you wish. If you wish to have them 

19 transcribed you may do so. If you wish to listen to them to your 

20 heart's content, you're free to do that as well. Of course if 

21 you have them transcribed you're under no obligation to submit 

22 that transcription to the Court or to Mr. Doolittle. You can use 

23 it for your own purposes. The official transcript will in due 

24 course be effected by the appropriate personnel if and when you 

25 choose to file an appeal. And we'll deal with that just in a 
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13 

moment. 

Now, anything else you want to put on the record in 

connection with your concerns in terms of being able to hear and 

understand the decision? 

A. Nothing further other than what I stated. 

Q. All right. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, do you have any comment on that 

subject? 

A. I don't, Your Honor. 

Q. Very well. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, without question I believe it's fair 

14 to say, know the bottom line in terms of the Court's decision and 

15 more specifically, its order. Since the Court has deemed your 

16 client an arriving alien then there is no question regarding 

17 whether or not you have a country you wish to designate for 

18 removal purposes. That's not an option under the circumstances. 

19 The Court's question therefore becomes whether or not you wish to 

20 reserve appellate rights? 

We do, Your Honor. 21 

22 

A. 

Q. Very well, you will have until the 3rd of July 

23 within which to file your written notice. 

24 JUDGE TO MR. DOOLITTLE 

25 Q. Mr. Doolittle, what says the Government regarding 
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its appellate rights? 

A. The Government wholly accepts all aspects of your 

decision and we waive appeal. 

Q. Very well. 

JUDGE TO MR. OSWALD 

Q. Mr. Oswald, can you confirm that your client 

continues to reside and/or receive mail at 4703 North Talmon 

Avenue in Chicago? 

A. 

Q. 

Yes, Your Honor. 

All right. Please make sure he understands his 

11 continuing obligation to notify the Court with a Form 33, should 

12 there be any change in that address at any time prior to his 

13 actual removal from the United States, or such further 

14 disposition in the case as might serve to relieve him of that 

15 obligation. In that line let me comment that he gave notice of a 

16 change of address to the Service and had sent us a copy of it and 

17 we acted upon it, but please make sure he understands that a Form 

18 33 is the proper means by which to give an address change to the 

19 Court, with of course a copy served upon District Counsel's 

20 office. 

21 

22 

23 

24 

25 

A. I'll have that discussion with him. 

Q. Very well. Now, with regard to the proceedings 

today, the Court will enter a memorandum of oral decision, a copy 

of which will be provided personally here to Mr. Doolittle and by 

mail, Mr. Oswald, to you at your office address. And I've made 
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note on there that service to you by mail, Mr. Oswald, is due to 

the fact that your appearance by telephone. The service by mail 

will not invoke any kind of difference in terms of the date by 

which any notice of appeal must be filed. 

JUDGE TO MR. DOOLITTLE 

Q. Mr. Doolittle, do you know of anything further 

that needs to be of record at this time? 

A. I don't, Judge. 

JUDGE TO MR. OSWALD 

Q. 

A. 

Q. 

Mr. Oswald? 

Just -- no, Your Honor. We'll leave it at that. 

Very well, sir. 

13 JUDGE FOR THE RECORD 

14 The record then will be closed and an appropriate 

15 memorandum of oral decision entered. 

16 HEARING CLOSED 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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